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INDEX DIGEST OF VOLUME XXXIX. 


The following table shows the page at which each monthly issue of the Journal 


during the year 1922 begins and ends: 


1-78 May 

79-152 June .............-375-450 

August ............525-600 


September ..... .. 601-678 
October ...........679-750 
November ........751-826 
December ......... 827-888 


The following index and digest contains the legal items which have appeared in 


the Banking Law Journal during 1922. 


The entire arrangement, including the numbering of the sections, follows the plan 
of the second edition of the Banking Law Journal Digest. The Digest was published 
in 1919 and contains a classified arrangement of all legal decisions published in the 
Journal from the time of its establishment in 1889 down to 1919. 

The following index brings the Digest down to January, 1923, and may be used 


in conjunction with the Digest. 


ACCEPTANCE. 
See Trade Acceptances’ Certification. 


ACCOMMODATION PAPER. 
§27. Authority of corporation to issue 
accommodation paper. 
Unless authorized by its charter, a cor- 


poration cannot bind itself as an accom- 
modation endorser. First National Bank 


_ v. Galloway Bros. & Company, Ia., 188 
«a N. W. Rep. 803. 39 B. L. J. 793. . 


§35. Liability to parties other than the 
one accommodated. 
An accommodation note is good in the 


hands of a holder in due course, even 


though obtained from the maker by fraud. 
And the maker of a note cannot defeat it 
by showing that the officer of the payee 


where the corporation received the pro- 
ceeds. Lebo State Bank v. Booth, Kans., 


Westbrook Trust Company v. Timberlake, 
Me., 115 Atl. Rep. 555. 39 B. L. J. 190. 
Paper signed after delivery. 


Where the accommodating party signs 
after the instrument has been delivered 
to the payee, the general rule is that he 
is not liable unless he received a valuable 
consideration for his signature or in- 
dorsement. An exception to this rule is 
made where the signature of the accom- 
modating party is made after delivery 
pursuant to a prior agreement between 
the maker and his creditor for such 
signature. Funk v. Hossack, 129 Ill. App. 
421; Schaus v. Henry,89 N. J. Eq. 607, 
99 Atl Rep. 188; Downey v. O'Keefe, 26 
R. IL. 571, 59 Atl Rep. 929; American 
Multigraph Sales Company v. Grant, 135 
Minn. 208, 160 N. W. Rep. 676. 39 B. L. J. 
824-825. 


AGENTS, 
Deposits by agents, see §321. 


ea had no authority to indorse, 


9 

206 Pac. Rep. 743. 39 B. L. J. 663. Mingling principal’s money with agent's. 
Where an agent mingled moneys of his 

principal’s with funds of his own and 

other parties and a portion of the mingled 


* §41. Note given to deceive bank examiner. 


a The president of a bank for the purpose 
» of deceiving the bank examiner gave his 


© note to the bank to cover part of an 
- excessive loan made by the bank in viola- 


tion of §5200 of the U. S. Revised Statute. 
It was held that the president was liable 
on the note although it was understood 
-by the cashier and directors that he 
was not to be called upon to pay it. 
First National Bank v. Hubbard, Mo., 240 
S. W. Rep. 854. 39 B. L. J. 458. 


§43. Effect of extension of time. 

Under the rule in force in Maine, prior 
to the adoption of the Negotiable Instru- 
ments Law, an accommodation maker was 
discharged by an extension of time 
granted to the principal promissor. 
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moneys was stolen, he was held liable to 
his principal. Masachusetts Life Insur- 
ance Company v. Carpenter, 32 N. Y. 
Super. Ct. (2 Sweeney) 734. 39 B. L. J. 
598. 


ALTERED PAPER. 
See §376. 


§68. Rights of holder in due course. 

The defendant bank issued four drafts 
for small amounts on a New York bank. 
They were drawn on ordinary bond paper 
and not on safety paper. The bank did 
not use a mechanical check writer in 
preparing the drafts although it had one 
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in its possegsion. The payee raised the 
drafts to amounts aggregating more than 
$40,000 and negotiated them to the plain- 
tiff bank. It was held that the defendant 
was not negligent in failing to use safety 
paper or a check writer and that it was 
not liable on the checks to the plaintiff. 
Broad Street Bank v. National Bank of 
Goldsboro, N. C., 112 S. E. Rep. 11. 39 
B. L. J. 451. 


AMOUNT. 


§74. Construction of instruments ambig- 
uous as to amount. 


Where there is a discrepancy between 
the written amount and the figures in 
a note and the written amount is not 
ambiguous or uncertain, the written 
amount prevails over the figures. The fig- 
ures in the margin of the note sued on were 
$9,060, while the written amount was 
expressed “nine hounderd and sixty dol- 
lars.” It was held that the written 
amount, although misspelled, was not am- 
biguous and that the note was to be re- 
garded as one for $960. Bonn v. Maertz, 
Minn., 188 N. W. Rep. 262. 39 B. L. J. 498. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION. 


§80. Property subject to attachment. 


The plaintiffs commenced an action 
against the defendant grain company and 
attached the proceeds of certain drafts in 
the hands of the A and B banks. The C 
bank intervened and claimed to be the 
owner of the proceeds. It was held that 
the C bank held the drafts merely for the 
purpose of collection and the proceeds 
were, therefore, subject to attachment at 
the instance of the plaintiffs. Roseman 
Feed Company v. Nashville Grain & Feed 
Company, N. C., 109 S. E. Rep. 881. 39 
B. L. J. 359. 


ATTORNEY'S FEES. 


§87. Validity of provision for attorney’s 
fees. 


A provision for the payment of at- 
torney’s fees is valid and enforceable, in 
Missouri. Bank of Neelyville v. Lee, Mo., 
168 S. W. Rep. 796. 39 B. L. J. 296. 


§88. Amount recoverable, 


A note provided for “a reasonable at- 
torney’s fee of 10 per cent.” It was held 
that the question as to what would be 
a reasonable fee was a question to be 
decided by the court and not by the jury. 
In this case, the court allowed a 10 per 
cent. attorney fee. Read Phosphate Com- 


pany v. Jenkins, S. C., 113 S. W. Rep. 317. 
39 B. L. J. 768. 


BAILMENTS. 
See §314. 


BANKING. 


Agreement not to engage in banking 
business. 


The president and cashier of a bank 
sold a majority of the stock and entered 
into an agreement not to again engage in 
the banking business at the same place. 
They subsequently organized a new bank 
of which they became president and 
cashier respectively. In an action by the 
purchasers of the stock, it was held that 
they were entitled to an injunction re- 
straining the defendants from holding 
office in the new bank, but that they 
were not entitled to an injunction re- 
straining the defendants from owning 
stock in the new bank. Farmers State 
Bank v. Petersburg State Bank, Nebr., 
187 N. W. Rep. 117. 39 B. L. J. 400. 


§94. State control of banking business. 


A corporation, not expressly incorpor- 
ated for banking purposes, hag no power 
to discount notes or other commercial 
paper. Pratt v. Short, 79 N. Y. 437. 39 
B. L. J. 623. 

A corporation organized under the 
Business Corporation Law of New York 
and engaged in the general business of 
making loans on leases of personal prop- 
erty, like pianos, organs and sewing ma- 
chines and deducting interest therefrom 
at the time the loans are made, is exercis- 
ing powers prohibited by sections 10 and 
22 of the General Corporations Law and 
in violation of section 107 (now section 
140) of the Banking Law. Attorney 
General’s Opinion (1913), page 194. 39 
B. L. J. 522. 


§100. Practicing law. 


The plaintiff sent promissory notes to 
the defendant bank, to be executed by 
a certain person. The bank was instructed 
to have its attorney draw a chattel mort- 
gage securing the notes. The cashier of 
the bank, instead of following instruc- 
tions, drew the chattel mortgage himself 
and it was so defectively drawn that it 
was void against subsequent creditors 
without notice. It was held that the bank 
was liable to the plaintiff for the amount 
of its loss. Wolf Company v. State Bank 
Commissioner, Colo., 208 Pac. Rep. 462. 
39 B, L, J. 732. 


_| § 


THE BANKING LAW JOURNAL v 


Where a bank cashier drew mortgages 
for a customer of the bank, charging a 
fee for the service, the bank was held 
liable to the customer for losses resulting 
from a mistake in drawing the mortgages. 
Fillbach v. First National Bank, Wis., 188 
N. W. Rep. 655. 39 B. L. J. 682. 


BANKRUPTCY. 


§113. Priorities between different parties. 

Under the statutes of Masachusetts, 
upon the liquidation of a trust company, 
conducting a Christmas Club, the club 
savings are considered and treated as 
savings deposits. In re Hanover Trust 
Company, Mass., 135 N. E. Rep. 166 39 
Bb. L. J. 628. 


The holder of a cashier’s check is en- 
titled to a preference over the general 
creditors of the bank issuing the check. 
Goodyear Tire & Rubber Company v. 
Hanover State Bank, Kans., 204 Pac. Rep. 
992. 39 B. L. J. 382. 


BILLS OF LADING. 


Rights of discounting bank as 
against creditor of shipper. 


The plaintiff bank discounted a draft 
attached to a bill of lading covering a 
shipment of grain. Upon the arrival of 
the shipment, the bank consented to the 
release of the grain without payment of 
the draft. lt was held that this did not 
affect the bank’s right to recover on the 


§134. 


draft. Southern Flour & Grain Company 
v. Central Texas Exchange National 
Bank, Ga., 109 S. E. Rep. 685. 39 B. L. 


J. 351. 


Bank negligently delivering bill. 


The plaintiff sold two cars of lumber to 
one Barnes who, in turn, sold them to a 
company in Chicago. By mistake, the bill 
of lading issued for the shipment omitted 
one of the cars. Barnes drew a draft 
on the purchaser payable to the plaintiff, 
which the plaintiff indorsed and delivered 
to the defendant bank.with the bill of 
lading attached, and with instructions to 
credit his account with the proceeds. 
Upon discovering that one of the cars was 
omitted from the bill, the purchaser de- 
clined to pay the draft and it was re- 
turned to the defendant bank. The de- 
fendant, instead of delivering the papers 
to the plaintiff, delivered them to Barnes, 
who had the mistake in the bill corrected, 
drew a new draft and collected the same 
at another bank. It was held that the 
defendant bank was liable to the plaintiff 
for negligence in delivering the bill of 
lading to Barnes. Barnes v. Cunningham, 
Ky., 237 S. W. Rep. 375. 39 B. L. J. 357. 


BONDS. 
§161. Fidelity bonds. 


The defendant surety company issued 
a bond to the plaintiff bank indemnifying 
it against loss not exceeding $10,000, 
through the fraud, dishonesty, forgery, 
ete. of its treasurer. The treasurer fre- 
quently accommodated one Block in the 
following manner. When Block's account 
in the A bank in a neighboring town was 
overdrawn he would give the treasurer a 
check on the A bank for the amount of 
the overdraft and would receive from the 
treasurer funds which he would deposit 
in the A bank to cover the overdraft. By 
the time his check was presented to the 
A bank, it would be good. Block was ad- 
judiciated a bankrupt. His trustee in 
bankruptcy sued the plaintiff bank on the 
theory that repayments by Block of ad- 
vances on his checks were voidable pre- 
ferences and recoverable under the bank- 
ruptcy law by the trustee. Chiefly for 
the purpose of avoiding publicity the 
plaintiff bank settled for $5,000. It was 
held that the surety company was not 
liable on its bond to the plaintiff bank 
in the absence of adjudication of facts 
necessary to establish receipt by the bank 
of voidable preferences. Bristol Trust 
Company v. National Surety Company, 
Conn., 116 Atl. Rep. 251. 39 B. L. J. 396. 


The defendant surety company issued 
a bond to the plaintiff bank, agreeing to 
indemnify it against loss by embezzle- 
ment of a certain employee. The bond 
provided that the “employer and company 
shall share any recovery (excluding in- 
surance and reinsurance), made by either 
on account of any loss, in proportion that 
the amount of the loss borne by each 
bears to the total amount of the loss.” 
The bonded employee embezzled $110,- 
175.50 and thereafter returned to the bank 
$43,448.85. It was held that the bank was 
entitled to recover from the surety com- 
pany the entire $20,000 for which it was 
insured. Until the company had made a 
payment to the bank it had suffered no 
loss and was, therefore, not entitled to 
share in the amount recovered from the 
employee. Belgium State Bank v. Mary- 
land Casualty Company, Wisc., 187 N. W. 
Rep. 667. 39 B. L. J. 558. 


CERTIFICATES OF DEPOSIT. 
Holder in due course. See §424, 


Failure to report certificate of deposit. 
The vice-president of a bank, who acted 
as its managing officer, issued a certificate 
of deposit for $5,000 to a corporation, to 
which he was indebted upon a promissory 
note. Upon receipt of the certificate of 
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deposit, the corporation surrendered the 
note. In reporting the assets and liabili- 
ties of the bank at the request of the 
banking department, the vice-president 
neglected to include the certificate of de- 
posit. It was held that this was a felony 
under the Nebraska statutes. Wentz v. 
State, Nebr., 288 N. W. Rep. 467. 39 
B. L. J. 567. 


§170. Negotiability. 


A certificate of deposit “with interest 
at the rate of 6 per cent. per annum if 
left 12 months; interest to cease December 
9th, 1912.” is negotiable. Chandler v. 
Smith, 147 Ga., 637, 95 S. E. Rep. 223. 
39 B. L. J. 282. 

A certificate of deposit “with interest at 
at 2 per cent. per annum if left six 
months; subject to the rules of the sav- 
ings department; no interest for fractional 
part of one month; interest to cease one 
year from date unless renewed,” is ne- 
gotiable. White v. Wadhams, Mich., 170 
N. W. Rep. 60. 39 B. L. J. 282. 

A certificate of deposit “with interest at 
6 per cent. if left six months; no interest 
after six months,” is negotiable. Kirk- 
wood v. First National Bank, 40 Nebr 
484, 58 N. W. Rep. 1016. 39 B. L. J. 282. 

A certificate of deposit “with interest 
if left three months on the return of this 
certificate” is negotiable. Cate v. Patter- 
son, 25 Mich. 193. 39 B. L. J. 281. 

A certificate of deposit bearing “interest 
at three per cent per annum if on deposit 
six months” is negotiable. Hatch v. First 
National Bank, 94 Me., 348, 47 Atl. Rep. 
908. 39 B. L. J. 281. 


§185. Certificate fraudulently issued. 


A certificate of deposit was obtained 
from the defendant bank by fraud. Be- 
fore maturity, it was transferred for 
value to a holder in due course. After 
maturity, it was assigned by such holder 
to the plaintiff for value. It was held 
that the defense of fraud was not avail- 
able against the plaintiff and that the 
latter was entitled to enforce the certifi- 
cate. Dickson v. Merchants’ & Farmers’ 
Bank, 195 N. Y. Supp. 320. 39 B. L. 
J. 782. 


Under the laws of Nebraska it is a 
punishable offense for the president of 
a bank to issue a certificate of deposit, 
without authority from the board of 
directors, with intent to defraud the bank. 
Ridings v. State, Nebr., 189 N. W. Rep. 
372. 39 B. L. J. 729. 
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CERTIFIED CHECKS. 
§197. Certification by telegraph. 


A telegram, signed by a drawee bank, 
reading “we have funds to pay check E. O. 
Shad Harper for $220,” does not consti- 
tute a certification, because it contains 
no express promise to pay. Night & Day 
Bank v. First National Bank, La., 91 So. 
Rep. 405. 39 B. L. J. 383. 


A telegram sent by a drawee bank 
saying that a certain check “is good to- 
day” does not constitute a certification. 
San Antonio National Bank v. Conn., 
Tex., 237 S. W. Rep. 353. 39 B. L. J. 265. 


In order for a telegram, sent by a 
drawee bank, to operate as a certification 
of a check, it must appear that the person 
to whom the telegram was sent, received 
the check for value in reliance upon the 
telegram. Eakin v. Citizens State Bank, 
67 Kans. 338, 72 Pac. Rep. 874; Citizens 
Bank v. Willing, 109 Wash. 464, 186 Pac. 
Rep. 1072; First National Bank v. Mus- 
kogee Pipe Line Company, 40 Okla. 603, 
139 Pac. Rep. 1136. 39 B. L. J. 823. 

A drawee bank’s telegram stating that 
a check “is good” does not constitute a 
certification. Flathead County State Bank 
v. First National Bank, 282 Fed. Rep. 398. 
39 B. L. J. 845. 


§202. Certification of postdated check. 


Where a postdated check was certified 
prior to the day of its date, it was held 
that the person who received it in a 
gambling transaction was not entitled to 
enforce it. Wilson v. Mid-West State 
Bank, Ia., 186 N. W. Rep. 891. 39 B. L. J. 
344. 


§208. Certification of altered, forged and 
fraudulently obtained paper. 


A bank which certifies a check drawn 
upon it, bearing a forged indorsement, 
cannot be held liable on the check. And 
if the bank pays a certified check bearing 
a forged indorsement it may recover the 
money from the person to whom it was 
paid. First National Bank v. North- 
western National Bank, 152 Ill 296, 38 
N. E. Rep. 739. 39 B. L. J. 76. 

A bank which certifies a check, drawn 
upon it, on which the name of the payee 
has been wrongfully altered, and there- 
after pays the check to a person who 
receives it in good faith, cannot recover 
such money. Under the Negotiable 
Instruments Law, the drawee bank, in 
certifying, admits the existence of the 
Payee and his capacity to indorse. Na- 
tional City Bank of Chicago v. National 
Bank of the Republic, IL, 132 N. E. Rep. 
832. 39 B. L. J. 85. 
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The holder of a check, bearing a forgery 
of the payee’s indorsemert, which has 
been certified by the bank on which it is 
drawn, cannot enforce the check against 
the drawee bank, even though he is a 
bona fide holder for value. Eagan v. Gar- 
field National Bank, 192 N. Y. Supp. 209. 
39 B. L. J. 430. 


CHECKS. 
$213. Essentials of valid check. 


A check is an unconditional order on a 
bank or banker to pay a specified sum of 
money to the person named, or order, or 
to bearer, on demand, and such checks 
are negotiable paper and payable at the 
banking house of the banker within bank- 
ing hours. Metropolitan Loan Company 
v. Reeves, Tex., 236 S. W. Rep. 762. 39 
B. L. J. 263. 


COLLECTIONS. 
See Federal Reserve Banks. 


$235. Collection should be made in cash. 

The plaintiff, payee of a check for $9,000, 
drawn on a bank in Lumber Bridge, North 
Carolina, deposited it for collection and 
in due course, it came to the hands of 
the defendant, Federal Reserve Bank of 
Richmond. This bank sent the check 
direct to the drawee bank. The latter 
sent back its draft on a bank in Greens- 
boro, North Carolina, in payment. The 
draft was refused for want of sufficient 
funds. Before it was possible to collect 
anything on the check the drawee, Lumber 
Bridge Bank, failed. It was held that 
The Federal Reserve Bank was justified 
under regulation J (8) of the Federal 
Reserve Board in sending the check direct 
to the drawee bank. But it was held 
further that the Federal Reserve Bank 
was negligent in receiving a draft, instead 
of money, in payment and this negligence 
rendered it liable to the payee of the 
check for the amount thereof. Malloy 
v. Federal Reserve Bank of Richmond, 
281 Fed. Rep. 997. 39 B. L. J. 757. 


§239.* Mailing check direct to drawee 
bank. 


The defendant bank sent a check, de- 
posited with it for collection, to a corre- 
spondent bank, by which it was forwarded 
direct to the drawee. The drawee failed 
without remitting the proceeds. It was 
held that the bank was liable to its de- 
positor for the amount. The correspon- 
dent was neglegent in forwarding the 
check direct to the drawee and the defend- 
ant was liable for its correspondent’s 
negligence. Tillman County Bank v. 
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Behringer, Tex., 241 S. W. Rep. 1092. 39 
B. L. J. 695. 


§251. Failure of bank connected with 
collection transaction; rights of 
parties. 


The plaintiff drew a draft upon parties 
in Boston, payable to the order of a bank 
in Buffalo through the defendant, a trust 
company located in Boston. The draft 
was deposited in the payee bank and by 
it forwarded to the defendant with in- 
structions to “please remit for our credit 
to Chemical National Bank, New York 
City.” The drawees had an account with 
the defendant trust company. The draft 
was charged against their account but 
the amount was not remitted in accord- 
ance with the forwarding bank’s instruc- 
tions. Before any remittance was made, 
the defendant bank failed. It was held 
that the plaintiff was not entitled to a 
preference in payment out of the funds 
of the failed bank. Hecker-Jones-Jewell 
Milling Company v. Cosmopolitan Trust 
Company, Mass., 136 N. E. Rep. 333. 39 
B. L. J. 777. 


CONSIDERATION. 
§269. Instruments given in gambling 
transactions. 


A check given in payment of a gambling 
debt is void and cannot be enforced, even 
in the hands of a holder in due course. 
Fleischer v. Wolf, 191 N. Y. Supp. 691. 
39 B. L. J. 193. « 


A promissory note signed and delivered 
by a person, who has lost money on a@ 
wager, in payment of the wager, cannot 
be collected by the payee. Katz v. Bieber, 
194 N. Y. Supp. 103. 39 B. L. J. 639. 


The defendant indorsed and transferred 
a bank draft in payment of a gambling 
loss. On the following day he stopped 
payment. In an action by the plaintiff 
on the draft, it was held that under the 
Indiana statute, declaring void bills, notes, 
etc., consideration for which is money 
won as the result of a wager, or which 
are given for money loaned at the time 
of such wager, the draft was incollectible 
and that the plaintiff could not recover. 
Phillips v. Green, Ky., 238 S. W. Rep. 742. 
39 B. L. J. 571. 


CONTRACTS, 


Cancellation of contract. 


A bank subscribed to a banking direc- 
tory for a period of five years. The con- 
tract contained a clause allowing the 
bank to cancel the contract at the end 
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deposit, the corporation surrendered the 
note. In reporting the assets and liabili- 
ties of the bank at the request of the 
banking department, the vice-president 
neglected to include the certificate of de- 
posit. It was held that this was a felony 
under the Nebraska statutes. Wentz v. 
State, Nebr., 288 N. W. Rep. 467. 39 
B. L. J. 567. 


§170. Negotiability. 


A certificate of deposit “with interest 
at the rate of 6 per cent. per annum if 
left 12 months; interest to cease December 
$th, 1912,” is negotiable. Chandler v. 
Smith, 147 Ga., 637, 95 S. E. Rep. 223. 
39 B. L. J. 282. 

A certificate of deposit “with interest at 
at 2 per cent. per annum if left six 
months; subject to the rules of the sav- 
ings department; no interest for fractional 
part of one month; interest to cease one 
year from date unless renewed,” is ne- 
gotiable. White v. Wadhams, Mich., 170 
N. W. Rep. 60. 39 B. L. J. 282. 

A certificate of deposit “with interest at 
6 per cent. if left six months; no interest 
after six months,” is negotiable. Kirk- 
wood v. First National Bank, 40 Nebr 
484, 58 N. W. Rep. 1016. 39 B. L. J. 282. 

A certificate of deposit “with interest 
if left three months on the return of this 
certificate” is negotiable. Cate v. Patter- 
son, 25 Mich, 193. 39 B. L. J. 281. 

A certificate of deposit bearing “interest 
at three per cent per annum if on deposit 
six months” is negotiable. Hatch v. First 
National Bank, 94 Me., 348, 47 Atl. Rep. 
908. 39 B. L. J. 281. 


§185. Certificate fraudulently issued. 


A certificate of deposit was obtained 
from the defendant bank by fraud. Be- 
fore maturity, it was transferred for 
value to a holder in due course. After 
maturity, it was assigned by such holder 
to the plaintiff for value. It was held 
that the defense of fraud was not avail- 
able against the plaintiff and that the 
latter was entitled to enforce the certifi- 
cate. Dickson v. Merchants’ & Farmers’ 
Bank, 195 N. Y. Supp. 320. 39 B. L. 
J. 782. 


Under the laws of Nebraska it is a 
punishable offense for the president of 
a bank to issue a certificate of deposit, 
without authority from the board of 
directors, with intent to defraud the bank. 
Ridings v. State, Nebr., 189 N. W. Rep. 
372. 39 B. L. J. 729. 
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CERTIFIED CHECKS. 
§197. Certification by telegraph. 


A telegram, signed by a drawee bank, 
reading “we have funds to pay check E. O. 
Shad Harper for $220,” does not consti- 
tute a certification, because it contains 
no express promise to pay. Night & Day 
Bank v. First National Bank, La., 91 So. 
Rep. 405. 39 B. L. J. 383. 


A telegram sent by a drawee bank 
saying that a certain check “is good to- 
day” does not constitute a certification. 
San Antonio National Bank v. Conn., 
Tex., 237 S. W. Rep. 353. 39 B. L. J. 265. 


In order for a telegram, sent by a 
drawee bank, to operate as a certification 
of a check, it must appear that the person 
to whom the telegram was sent, received 
the check for value in reliance upon the 
telegram. Eakin v. Citizens State Bank, 
67 Kans. 338, 72 Pac. Rep. 874; Citizens 
Bank v. Willing, 109 Wash. 464, 186 Pac. 
Rep. 1072; First National Bank v. Mus- 
kogee Pipe Line Company, 40 Okla. 603, 
139 Pac. Rep. 1136. 39 B. L. J. 823. 

A drawee bank’s telegram stating that 
a check “is good” does not constitute a 
certification. Flathead County State Bank 
v. First National Bank, 282 Fed. Rep. 398. 
39 B. L. J. 8465. 


§202. Certification of postdated check. 


Where a postdated check was certified 
prior to the day of its date, it was held 
that the person who received it in a 
gambling transaction was not entitled to 
enforce it. Wilson v. Mid-West State 
Bank, Ia., 186 N. W. Rep. 891. 39 B. L. J. 
344. 


§208. Certification of altered, forged and 
fraudulently obtained paper. 


A bank which certifies a check drawn 
upon it, bearing a forged indorsement, 
cannot be held liable on the check. And 
if the bank pays a certified check bearing 
a forged indorsement it may recover the 
money from the person to whom it was 
paid. First National Bank v. North- 
western National Bank, 152 Ill. 296, 38 
N. E. Rep. 739. 39 B. L. J. 76. 

A bank which certifies a check, drawn 
upon it, on which the name of the payee 
has been wrongfully altered, and there- 
after pays the check to a person who 
receives it in good faith, cannot recover 
such money. Under the Negotiable 
Instruments Law, the drawee bank, in 
certifying, admits the existence of the 
payee and his capacity to indorse. Na- 
tional City Bank of Chicago v. National 
Bank of the Republic, IL, 132 N. E. Rep. 
832. 39 B. L. J. 85. 
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The holder of a check, bearing a forgery 
of the payee’s indorsement, which has 
been certified by the bank on which it is 
drawn, cannot enforce the check against 
the drawee bank, even though he is a 
bona fide holder for value. Eagan v. Gar- 
field National Bank, 192 N. Y. Supp. 209. 
39 B. L. J. 430. 


CHECKS. 
$213. Essentials of valid check. 


A check is an unconditional order on a 
bank or banker to pay a specified sum of 
money to the person named, or order, or 
to bearer, on demand, and such checks 
are negotiable paper and payable at the 
banking house of the banker within bank- 
ing hours. Metropolitan Loan Company 
v. Reeves, Tex., 236 S. W. Rep. 762. 39 
B. L. J. 263. 


COLLECTIONS. 
See Federal Reserve Banks. 


$235. Collection should be made in cash. 

The plaintiff, payee of a check for $9,000, 
drawn on a bank in Lumber Bridge, North 
Carolina, deposited it for collection and 
in due course, it came to the hands of 
the defendant, Federal Reserve Bank of 
Richmond. This bank sent the check 
direct to the drawee bank. The latter 
sent back its draft on a bank in Greens- 
boro, North Carolina, in payment. The 
draft was refused for want of sufficient 
funds. Before it was possible to collect 
anything on the check the drawee, Lumber 
Bridge Bank, failed. It was held that 
The Federal Reserve Bank was justified 
under regulation J (8) of the Federal 
Reserve Board in sending the check direct 
to the drawee bank. But it was held 
further that the Federal Reserve Bank 
was negligent in receiving a draft, instead 
of money, in payment and this negligence 
rendered it liable to the payee of the 
check for the amount thereof. Malloy 
v. Federal Reserve Bank of Richmond, 
281 Fed. Rep. 997. 39 B. L. J. 757. 


§239.* Mailing check direct to drawee 
bank. 


The defendant bank sent a check, de- 
posited with it for collection, to a corre- 
spondent bank, by which it was forwarded 
direct to the drawee. The drawee failed 
without remitting the proceeds. It was 
held that the bank was liable to its de- 
positor for the amount. The correspon- 
dent was neglegent in forwarding the 
check direct to the drawee and the defend- 
ant was liable for its correspondent’s 
negligence. Tillman County Bank v. 
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Behringer, Tex., 241 S. W. Rep. 1092. 39 
B. L. J. 695. 


§251. Failure of bank connected with 
collection transaction; rights of 
parties. 


The plaintiff drew a draft upon parties 
in Boston, payable to the order of a bank 
in Buffalo through the defendant, a trust 
company located in Boston. The draft 
was deposited in the payee bank and by 
it forwarded to the defendant with in- 
structions to “please remit for our credit 
to Chemical National Bank, New York 
City.” The drawees had an account with 
the defendant trust company. The draft 
was charged against their account but 
the amount was not remitted in accord- 
ance with the forwarding bank’s instruc- 
tions. Before any remittance was made, 
the defendant bank failed. It was held 
that the plaintiff was not entitled to a 
preference in payment out of the funds 
of the failed bank. Hecker-Jones-Jewell 
Milling Company v. Cosmopolitan Trust 
Company, Mass., 136 N. E. Rep. 333. 39 
B. L. J. 777. 


CONSIDERATION, 
§269. Instruments given in gambling 
transactions. 


A check given in payment of a gambling 
debt is void and cannot be enforced, even 
in the hands of a holder in due course. 
Fleischer v. Wolf, 191 N. Y. Supp. 691. 
39 B. L. J. 193. + 


A promissory note signed and delivered 
by a person, who has lost money on a 
wager, in payment of the wager, cannot 
be collected by the payee. Katz v. Bieber, 
194 N. Y. Supp. 103. 39 B. L. J. 639. 


The defendant indorsed and transferred 
a bank draft in payment of a gambling 
loss. On the following day he stopped 
payment. In an action by the plaintiff 
on the draft, it was held that under the 
Indiana statute, declaring void bills, notes, 
etc., consideration for which is money 
won as the result of a wager, or which 
are given for money loaned at the time 
of such wager, the draft was incollectible 
and that the plaintiff could not recover. 
Phillips v. Green, Ky., 238 S. W. Rep. 742. 
39 B. L. J. 571. 


CONTRACTS, 


Cancellation of contract. 


A bank subscribed to a banking direc- 
tory for a period of five years. The con- 
tract contained a clause allowing the 
bank to cancel the contract at the end 
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of the first year. Eight days after the 
end of the year, the bank wrote to the 
company cancelling the contract. It was 
held that the cancellation was too late 
and the bank was liable for the full period. 
Farmers & Merchants National Bank v. 
Central Guaranty Company, Tex., 241 S. 
W. Rep. 600. 39 B. L. J. 660. 

A contract for bank advertising provided 
for a three year extension of time unless 
canceled in writing prior to a certain 
date. The bank showed that a letter 
cancelling the contract had been mailed 
in proper time. It was held that the 
advertising company was entitled to show 
that the letter had never been received. 
in which event the contract would hold 
for the period of extension. Outcault 
Advertising Company v. Farmers & Mer- 
chants’ State Bank, Minn., 187 N. W. Rep. 
614. 39 B. L. J. 577. 


CORPORATIONS. 
§282. Foreign corporations. 


Statutory requirements as to foreign 
corporations doing business in Massachu- 
setts. 39 B. L. J. 69-70. 


§288. Officers executing corporate check 
held personally liable. 

The president of a corporation signed 
a check in this manner: “I. Blumenkrantz, 
Pres.” The name of the corporation 
appeared at the left-hand margin of the 
check. It was held that the president 
Was personally liable on the check. The 
word “Pres.” is regarded as merely de- 
scriptive and not as limiting the liability 
of the signer. Werner v. Emerson Hotel 
& Restaurant Co., Inc., 192 N. Y. Supp. 
273. 39 B. L. J. 246. 


DEPOSITS. 
Effect of deposit slip. 


A, holding checks payable to a corpora- 
tion of which he was president, delivered 
them to the teller of a bank. Upon A’s 
request the teller credited B with $15,250, 
the amount which A owed to B, and a 
deposit slip for that amount was issued 
to B. The checks deposited by A were 
not collected. It was held that B had no 
claim against the bank. A deposit slip is 
not a binding contract but is mere prima 
facie evidence that a deposit has been 
made and it is open to explanation and 
contradiction. Turner v. American Na- 
tional Bank, Okla. 201 Pac. Rep. 514. 
39 B. L. J. 117. 


Deposit of fraudulent certified check. 
An individual in the garb of a clergyman 
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placed with the plaintiffs, members of a 
law firm in Newark, N. J., a claim against 
a concern in Philadelphia for $4,300. In 
due time what purported to be a certified 
check on the Philadelphia National Bank, 
for $4,300, payable to the order of the 
plaintiffs was received. The plaintiffs 
gave their client their check for $4,150 and 
deposited the certified check with the 
defendant bank, bearing their indorsement 
to the bank’s order, followed by the words 
“Attys. Acct.” The client cashed his check 
and promptly disappeared. The certified 
check was returned by the drawee marked 
fraudulent. At the time the deposit was 
made the plantiffs’ agent suggested that 
it might be well to call up the Philadelphia 
bank to verify the genuineness of the 
check but, for some reason, this was not 
done. Under these circumstances it was 
held that the defendant bank was not 
liable to the plaintiffs. Church v. Na- 
tional Newark & Essex Banking Co., N. 
J., 116 Atl. Rep. 620. 39 B. L. J. 555. 


§306. Guaranty of deposits. 


A certificate of deposit, indorsed by the 
president of the issuing bank, is “other- 
wise secured” within the meaning of the 
Kansas Deposit Guaranty Law and is, 
therefore, not entitled to the protection 
of that law. American State Bank of 
Wichita v. Wilson, Kans., 204 Pac. Rep. 
709. 39 B. L. J. 305. 

The Kansas Deposit Guaranty Law does 
not protect the holders of certificates of 
deposit issued by the cashier of a bank 
in payment of his individual obligations, 
where no deposit was actually made and 
neither the cashier nor the payees of the 
certificates had funds on deposit in the 
bank. This is true although the holders 
of the certificates purchased them under 
such circumstances as to be holders in 
due course. Fourth National Bank v. 
Wilson, Kans., 204 Pac. Rep. 715. 39 B. 
L. J. 333. 


§309. Deposits made when bank insol- 
vent—rights of depositor. 


The cashier of a bank was convicted of 
having received deposits at a time when 
he knew the bank was insolvent. It was 
held that the fact that the cashier had 
testified before the grand jury and that 
members of the grand and petit juries 
were interested in the failure of the bank 
and had lost money thereby, and other cir- 
cumstances urged by the defendant 
cashier, were not sufficient grounds for 
the granting of a new trial. State v. 
Perry, La., 90 So, Rep. 406. 39 B. L. J. 
247. 
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§314. Special deposits. 

The plaintiffs delivered two $500 Liberty 
Bonds to the defendant bank to be sold, 
the proceeds to be deposited to the plain- 
tiff's credit when collected. The bonds 
were forwarded by mail to another bank 
with instructions as to their sale. The 
employee of the bank, charged with the 
duty of mailing the bonds, neglected to 
have them registered, although instructed 
to do so. The bonds were lost in the mail. 
It was held that the bank was liable for 
the value of the bonds. Citizens National 
Bank v. Ratcliff, Tex., 238 S. W. Rep. 362. 
39 B. L. J. 391. 


Where a bank receives Liberty Bonds 
from a customer for safekeeping, without 
compensation, and the bonds are stolen 
from its vaults by burglars, the bank will 
be liable to its customer for the value of 
the bonds if it appears that the bank did 
not exercise the same care in protecting 
the bonds, which it would ordinarily 
exercise in protecting similar property of 
its own under like circumstances. The 
question whether the bank has fulfilled its 
obligation is one for the jury to decide. 
Kubli v. First National Bank, Ia., 186 N. 
W. Rep. 421. 39 B. L. J. 237. 


The plaintiff college delivered Liberty 
Bonds of the value of $4,400 to the defend- 
ant bank, for the purpose of having them 
exchanged for bonds of a permanent issue. 
The bank was instructed to insure the 
bonds. When the new bonds were received 
by the bank, the bank neglected to notifiy 
the plaintiff and allowed the bonds to 
remain in its safe, but not in the burglar 
proof compartment, in which the bank 
kept its cash. The safe was broken into 
by burglars and the plaintiff's bonds, 
along with other property, were stolen. 
The contents of the safe, outside of the 
burglar-proof compartment, were insured 
for 10 per cent. of their value. The con- 
tents of the compartment were insured 
for 100 per cent. The burglars did not get 
into the burglar-proof compartment. It 
was held that the question whether the 
bank was negligent was a question of fact 
to be decided by the jury. Trustees of 
Elon College v. Elon Banking & Trust 
Company, N. C., 109 S. E. Rep. 6. 39 B. 
L. J. 7. 


A bailee for hire cannot by contract so 
limit his responsibility to the bailor as not 
to be liable for his own negligence or the 
negligence of his agents and servants. 
Pilsen v. Tiptop Auto Company, 67 Oregon 
528, 436 Pac. Rep. 632. 39 B. L. J. 678. 


§319. Public deposits. 
Under the laws of Mississippi, a county 
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board has discretionary power in selecting 
a depository of country funds, irrespective 
of the interest offered by different ap- 
plicants. Bank of McCool v. United States 
Fidelity & Guaranty Co., Miss., 91 So. 
Rep. 566. 39 B. L. J. 635. 


§321. Deposits by corporate officials and 
other agents. 


A check payable to a corporation was 
indorsed in the name of the corporation 
by the president and secretary and then 
indorsed individually by such officers. 
It was held that the bank, in which the 
check was subsequently deposited, was 
not liable to the corporation. The in- 
dorsement of the officers did not put 
the bank upon notice that they were 
converting the proceeds to their own use. 
Harry M. Lasker, Inc. v. Mutual Bank, 
194 N. Y. Supp. 379, 381. 39 B. L. J. 486. 


Where an attorney deposits money, col- 
lected for a client, in a bank in his own 
name although not in his private account, 
without anything to indicate its trust 
character, he is responsible for any loss 
that may occur by reason of the bank 
becoming insolvent, notwithstanding the 
transmission of the money to the client 
is delayed by garnishee process against 
the attorney before he has an opportunity 
to transmit it, and the deposit thus pro- 
longed until the suspension of the bank. 
Naltner v. Dolan, 108 Ind. 500. 39 B. L. 
J. 598. 


Where an agent deposits his principal's 
funds in a bank in his own name he is 
responsible if the bank fails. Cartmell v. 
Allard, 70 Ky. 482; Williams v. Williams, 
55 Wis. 300. 39 B. L. J. 598. 


Where the president of a corporation 
draws checks in his official capacity 
against the corporation’s account and 
deposits such checks in his individual ac- 
count, the bank in which such checks 
are deposited is not responsible to the cor- 
poration if the president appropriates the 
proceeds thereof to his own individual 
use. McCullan v. Third National Bank, 
Mo. 237 S. W. Rep. 1051. 39 B. L. J. 
303. 


The president and secretary of a cor- 
poration signed a certificate authorizing 
the secretary to sign and indorse paper 
on behalf of the corporation and de- 
livered it to the defendant bank, in which 
the corporation account was kept. For 
some time the corporation, through its 
stockholders and officers, had known in a 
general way that the secretary was mis- 
appropriating funds and handling the 
corporation’s money in a reckless and il- 
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legal manner. The secretary drew checks 
against the corporation account in his 
own favor, which he deposited in his in- 
dividual account in the defendant bank, 
appropriating the proceeds. It was held 
that, under these circumstances, the bank 
Was not liable to the corporation. Na- 
Ppoleon Hill Cotton Company v. Franklin 
Bank. Mo., 236 S. W. Rep. 910. 39 B. L. 
J. 418. 


A depositor in the defendant bank was 
a shipper of produce, part of which was 
owned by him outright, but most of which 
he handled on commission as the agent 
for others. In making shipments he de- 
Posited drafts on the consignee, which 
Were taken by the bank as cash and 
credited to his account. His capital was 
small and, in the course of an unfavor- 
able season, he became indebted to the 
bank in the sum of $15,000. The following 
season, he made large shipments, known 
by the bank to be largely on commission, 
and deposited drafts in the usual way to 
his own credit. He paid his indebtedness 
to the bank with checks drawn against his 
account. The plaintiffs sued the bank, 
claiming to be owners of the proceeds of 
some of the drafts. It was held that the 
bank was liable, so far as drafts for 
shipments owned by the plaintiffs could 
be traced into the deposit, out of which 
the agent’s debt was paid. Alexander v. 
Security Bank & Trust Co., 273 Fed. Rep. 
258. 39 B. L. J. 19. 


§323. Deposits by executors, administra- 
tors and trustees. 


Where an executor deposited in his 
individual account a certificate of de- 
posit, which showed upon its face that 
it represented funds belonging to the 
estate, and gave the bank a check against 
his account in payment of his individual 
note held by the bank, it was held that 
the bank was liable to the estate. Powell 
v. Freeport Bank, 193 N. Y. Supp. 100. 
39 B. L. J. 329. 


Where a trustee deposits trust funds 
in a bank in his own name, and a loss oc- 
curs, he is personally responsible for the 
loss. McAllister v. Commonwealth, 30 
Pa. 536. 39 B. L. J. 599. 


Where trust funds are deposited the 
bank is under no obligation to inquire as 
to the terms of the trust. Clifford, Sub- 
stituted Trustee v. United States Trust 
Company, N. Y. Law Journal, November 
20, 1922. 39 B. L. J. 867. 


§330. Deposits in two names. 


A savings account stood in the name 
of Margaret F. Fell. She caused an en- 


LAW JOURNAL 


try to be made on the account as follows: 
“Margaret F. Fell or James P. Jordan, pay 
either or survivor.” Upon Margaret 
Fell’s death, it was held that the fund 
belonged to her administrators and not 
to Jordan. The transaction did not con- 
stitute a valid gift. It was an attempt 
to retain title during her lifetime, and, 
at her death, to make a testamentary dis- 
position, such as can be accomplished 
only by will. Maine Savings Bank v. 
Welch, Me., 115 Atl. Rep. 545. 39 B. L. 
J. 194. 


A person deposited money in the names 
of himself and another, the deposit agree- 
ment containing the following provision. 
“Upon the death of either of us the de- 
posit shall pass and become the absolute 
property of the survivor.” It was held 
that upon the death of the testator, the 
survivor was entitled to the deposit. 
Miller v. American Bank & Trust Com- 
pany, Colo., 206 Pac. Rep. 796. 39 B. L. 
J. 459. 


§335. Unclaimed deposits. 


The statutes of California providing 
that bank deposits, unclaimed after 
twenty years, shall escheat to, and be 
paid over to the state, applies to de- 
posits in national banks as well as 
to deposits in state banks. State v. An- 
glo & London Paris National Bank, Cal., 
200 Pac. Rep. 612. 39 B. L. J. 46. 


Selling information as to unclaimed de- 
posit. 


An employee of the defendant bank, 
knowing that the plaintiff, through illness, 
had lost all recollection of a deposit in 
the bank, offered to give him information 
as to the deposit for the sum of $10,199.53. 
After the plaintiff paid this sum, it was 
held that he was entitled to recover it 
and also the balance of the deposit still 
remaining in the bank. Gierth v. Fidelity 
Trust Company, N. J., 115 Atl. Rep. 373. 
39 B. L. J. 177. 


EXECUTORS AND ADMINISTRATORS. 
Deposits, see $323. 
§349. Bank or trust company as executor. 


Under the laws of Indiana, it was held 
that where a trust company was appoint- 
ed administrator of a decedent’s estate 
and, within 20 days after the decedent’s 
death, his nephew applied for letters, 
the trust company was not entitled to 
act and the nephew was entitled to have 
letters issued to him. Union Savings & 
Trust Company v. Eddingfield, Ind., 134 
N. E. Rep. 497. 39 B. L. J. 366. 
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Under the statutes of Rhode Island na- 
tional banks may not act in a fiduciary 
capacity. Aquidneck National Bank v. 
Jennings, R. I., 117 Atl, Rep. 743. 39 B. 
L. J. 723. 


§350. Foreign corporation as executor. 


A trust company, located in the State 
of New York and appointed executor of 
a will by a court of another state, cannot 
be sued in its representative capacity 
in the courts of New York, even though 
the larger part of the assets of the estate 
are in New York. Hill v. Guaranty Trust 
Company, 190 N. Y. Supp. 653. 39 B. L. 
J. 34. 


Notice to creditors. 


Statutory requirements as to giving 
notice to creditors in various states. 39 
B. L. J. 65-68. 


In New York, there is no absolute legal 
obligation on the part of an executor or 
administrator to give notice to creditors. 
The object of the statute, providing for 
notice, is the ascertainment of the debts 
and the protection of the executor or 
administrator. In re Recknagel, 132 N. 
Y. Supp. 99. 39 B. L. J. 67. 


Presentment and payment of claims. 


Under the Vermont statutes as they 
now are, all creditors of the same class 
stand on an equal footing and if an execu- 
tor or administrator has a claim against 
the estate, he must present it to the com- 
missioners or else it is barred. Wetmore, 
etc., Co. v. Bertoli, 87 Vt. 257, 88 Atl. Rep. 
898. 39 B. L. J. 131. 


Under some statutes the claim of an 
executor or administrator is not barred 
by a failure to make formal presentment. 
In re Hoover’s Estate, Kans., 180 Pac. 
Rep. 275. 39 B. L. J. 131. 


A claim on a promissory note originally 
secured by a chattel mortgage, was barred 
by failure to present, where it appeared 
that the mortgagee had allowed the mort- 
gaged property to be sold, in the belief 
that the assets of the estate were sufficient 
to pay all debts, although the administra- 
tor had agreed that the note would be 
paid. Colby v. King, 67 Ia. 458, 25 N. W. 
Rep. 704. 39 B. L. J. 132. 


In some states it is provided by statute 
that a claim, not presented within the pre- 
scribed time, is forever barred. Cowan v. 
Mueller, 176 Mo. 192, 75 S. W. Rep. 606. 
39 B. L. J. 133. 

Where executors paid three notes, 
amounting to more than $3,000, which 
their testator had signed as indorser, not- 
withstanding the fact that the statute of 
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limitations had run against the testator’s 
liability, they were held personally liable. 
In re Oosterhoudt’s Estate, 38 N. Y. Supp. 
179. 39 B. L. J. 134. 


Where an administrator neglected to 
pay the funeral expenses of the decedent, 
but paid claims subordinate thereto, he 
was held liable for the amount of the 
funeral expenses. Elton v. Lamb, N. D., 
157 N. W. Rep. 289. 39 B. L. J. 136. 


In West Virginia, an administrator, who 
pays debts of one class in full, within 12 
months after his qualification, neglecting 
to pay a debt of a prior class, will be 
personally liable, whether or not he knew 
of the existence of the prior claim, If he 
pays after the expiration of 12 months 
he will be personally liable only in the 
event that he had notice of the prior claim. 
McCoy v. Jack, W. Va., 34 S. E. Rep. 991. 
39 B. L. J. 137. : 


An executor or administrator must not 
pay the claims of some creditors of one 
class to the exclusion of other creditors 
of the same class. In re Moran’s Estate, 
261 Pa. 269, 104 Atl Rep. 585. 39 B. L. 
J. 137. 


A claim for $1,560, being the charge 
for the decedent's board for 10 years at 
$3 a week, was held to be fraudulent and 
the administrator, who allowed the claim, 
was not allowed credit for it in his ac- 
count. Marshall v. Coleman, 187 Ill. 556, 
58 N. E. Rep. 629. 39 B. L. J. 138. 


An executor or administrator will be 
allowed credit for claims, paid in good 
faith and without negligence, even though 
it is subsequently ascertained that the 
payment might have been successfully 
resisted, or the claim reduced in amount. 
Matter of Title Guarantee & Trust Com- 
pany, 100 N. Y. Supp. 243. 39 B. L. J. 
139. 

In the matter of paying one creditor to 
the prejudice of another, the fact that 
an executor has acted entirely in good 
faith will not protect him. U. S. Rubber 
Co. v. Peterman, 119 Ill. App. 610. 39 
B. L. J. 65. 

The debts of an estate must be paid 
before the legacies. Failure to do so may 
render the executor or administrator per- 
sonally liable. In re Oosterhoudt’s Estate, 
38 N. Y. Supp. 179. James v. West, 67 
Oh. St. 28, 65 N. E. Rep. 156. 39 B. L. J. 
64, 

Statutory requirements as to present- 
ment of claims. 39 B. L. J. 68. 
Investments 


Stockbrokers, receiving from the execu- 
tor of an estate moneys, known to them 
to belong to the estate, for the purpose of 
carrying on a speculative margin account, 
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are liable to the estate for the amount re- 


ceived. Steele v. Leopold, 135 N. Y. App. — 


Div. 237. 39 B. L. J. 748. 


A trustee, appointed by a Pennsylvania 
court and residing in Philadelphia, may 
invest in mortgages in the City of Cam- 
den, New Jersey. Gouldey’s Estate, 201 
Pa. St. 491, 51 Atl. Rep. 315. 39 B. L. J. 
693. 


The rule that an executor or trustee 
cannot invest in mortgages or real estate 
located outside of the state, does not apply 
in a case where the estate owned property 
outside of the state, which is sold by the 
executor or trustee, part of the purchase 
price being a mortgage upon the property. 
Denton v. Sanford, 103 N. Y. 607, 9 N. E. 
Rep. 490. 39 B. L. J. 693. 


A will authorizing a New York trustee 
to invest “in such manner and upon such 
security and at such rate of interest as 
to him, in his discretion, shall seem proper 
and suitable,” does not authorize the 
trustee to invest the trust fund in unim- 
proved real property in a suburb of Den- 
ver, Colorado. In re Harmon’s Estate, 45 
N. Y. App. Div. 196, 61 N. Y. Supp. 50. 
39 B. L. J. 692. 


Where a will provided for the invest- 
ment of trust funds in real property lo- 
cated in a distant state, it was held that 
the court could, under proper circum- 
stances, direct that the provision be ig- 
nored and the fund invested within its 
own jurisdiction. In re Snyder’s Will, 136 
N. Y. Supp. 670. 39 B. L. J. 692. 


In making investments, as well as in 
the general management of the trust a 
trustee is held only to good faith and 
sound discretion and he cannot be held for 
the consequences of an error in judgment, 
unless the error is such as to show either 
that he acted in bad faith or failed to 
exercise sound discretion. Taft v. Smith, 
186 Mass. 31, 70 N. E. Rep. 1031. 39 B. 
L. J. 690. 


A trustee who invests beyond the juris- 
diction in which he is appointed docs so 
at the peril of being neld rexporsible for 
the saicty of the investment. “rmiston 
v. Olcott, 84 N. Y. 339. 39 B. L. J. 692. 

A trustee, who neglects to invest the 
money in his hands and allows the trust 
fund to reinain idle when !* sheull be in- 
vested, wiii be charged with interest upon 
the fund. Fluck v. Lake, 54 N. J. Eq. 633, 
35 Atl. Rep. 643. 39 B. L. J. 683. 


A trustee must take such risks only as 
an ordinarily prudent man would take who 
is a trustee of the moneys of others. In 
re Buhl’s Estate, Mich., 178 N. W. Rep. 
651. 39 B. L. J. 690. 
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Municipal bonds are not regarded as a 
proper investment for trust funds. Tucker 
v. Tucker, 33 N. J. Eq. 235. 39 B. L. J. 
$12. 

Public securities are uniformly con- 
sidered in all jurisdictions a proper and 
safe investment for trust funds lLathrep 
v. Smalley’s Executors, 23 N. J. Eq. 192. 
39 B. L. J. 811. 

A trustee is personaily liable for trust 
funds invested in personal securities. In 
re Blauvelt’s Estate, 20 N. Y. Supp. 119; 
Sime’s Estate, 9 Pa. Dist. 31; Simmons 
v. Oliver, 74 Wisc. 633, 43 N. W. Rep. 561; 
In re Randolph, 134 N. Y. Supp. 1117. 39 
B. L. J. 810, 811. 

Securities of a foreign government are 
not a proper trust investment. Cornet 
v. Cornet, 269 Mo. 298, 190 S. W. Rep. 383. 
39 B. L. J. 838. 


Corporate securities are not a proper 
trust investment. Appeal of Dickinson, 
152 Mass. 184, 25 N. E. Rep. 99. 39 B. L. 
J. 839. 


Bank stocks are not a proper trust in- 
vestment. Robertson v. Robertson’s 
Trustee, 130 Ky. 293, 113 S. W. Rep. 138. 
39 B. L. J. 841. 


Where a trustee in good faith invested 
in bank stock, it was held that he was not 
liable for a resulting loss. Willis v. 
Braucher, 79 Ohio St. 290, 87 N. W. Rep. 
185. 38 B. L. J. 843. 


Under the Constitution of Pennsylvania 
trust funds may not be invested in bonds 
or stocks of private corporations. Bag- 
nell v. Ives, 184 Fed. Rep. 466. 39 B. L. 
J. 844. 


Under a statute setting forth a list of 
legal investments for trustees, it is not 
generally regarded as a breach of trust 
for a trustee to invest in securities not 
specified, but the trustee invests in se- 
curities not on the list at his own re- 
sponsibility. In re Darlington’s Estate, 
245 Pa. 212, 91 Atl. Rep. 486. 39 B. L. J. 
805. 


When the duty of investing is, for some 
reason, placed upon an executor, he must 
use the same dégree of care as though he 
were named as trustee in the will. Roach’s 
Estate, 50 Ore. 179, 92 Pac. Rep. 118. 39 
B. L. J. 687. 


Where a will creates a trust, directing 
the payment of interest to a beneficiary 
during his lifetime, the duty of investing 
the trust fund devolves upon the trustee, 
without any express instruction to that 
effect in the will. Stambaugh’s Estate, 
135 Pa, St. 585, 19 Atl. Rep. 1058. 39 B. 
L. J. 687. 


Where the provisions of a will post- 
pone the payment of a legacy, the execu- 
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tor becomes a trustee and the duty of in- 
vesting the fund devolves upon him. In 
re Jurvis’ Estate, 180 N. Y. Supp. 324. 39 
B. L. J. 687. 

A will appointing a trustee gave him 
authority to invest “in such securities as 
to him may seem best without responsi- 
bility as to the exercise of his discretion 
in so doing.” The trustee invested in the 
bonds of certain corporations, which at the 
time, were regarded as conservative in- 
vestments. The beneficiaries either con- 
sented to the purchase of the various 
bonds or ratified the purchase by accept- 
ing interest for many years. The bonds 
depreciated in value as a result of condi- 
tions brought about by the World War 
It was held that, under these conditions, 
the trustee was not liable for the de- 
preciation. In re Detre’s Estate, Pa., 117 
Atl. Rep, 54. 39 B. L. J. 640. 


Where an executor delayed over four 
years in filing his inventory and final 
account it was held that he was liable for 
depreciation in the value of bonds, owned 
by the decedent during his lifetime. In re 
Eckert’s Estate, N. J., 117 Atl. Rep. 40. 
39 B. L. J. 646. 


Liability for interest. 


An executor, administrator or trustee 
is liable for ali interest, paid on funds 
belonging to the estate, and actually re- 
ceived by him. In re Collyer, 108 N. Y. 
Supp. 600. 39 B. L. J. 667. 


If interest upon money is actually re- 
ceived by an executor or administrator it 
must be accounted for. Loring v. Wise, 
226 Mass. 231, 115 N. E. Rep. 302. 39 
B. L. J. 667. 


An executor who retains funds in his 
hands unnecessarily, and for an unreason- 
able length of time, to the prejudice of 


a legatee is chargeable with interest 
thereon. In re Estate of Gould, 93 Ia. 
303, 61 N. W. Rep. 975. 39 B. L. J. 667. 
The executor’s failure to invest may 
render him liable for interest. Hough v. 
Harvey, 71 Ill. 72. 39 B. L. J. 668. 


The fact that an administrator con- 
siders it unsafe to invest the estate 
moneys will not relieve him from liability 
for interest, when a proper investment 
might have brought a return. Nunn v. 
Nunn, 66 Ala. 25. 39 B. L. J. 668. 


A trustee having control of a trust fund 
will be liable for interest if he mingles 
the money with his own, or uses it in his 
private business, or deposits it in a bank 
in his own name, or neglects to settle 
his account for a long time, or to distri- 
bute or pay over the money when he ought 
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to do so. Estate of McQueen, 44 Cal. 
584, 39 B. L. J. 669. 


An administrator withdrew estate funds 
from the bank in which they were de- 
posited and where they were drawing 
interest and deposited them in his own 
private bank, which paid no interest on 
the deposit. It was held that the adminis- 
trator was chargeable with interest. 
Dick’s Estate, 183 Pa., 647, 39 Atl. Rep. 2. 
39 B. L. J. 670. 


An executor or administrator is not 
chargeable with interest not received by 
him unless it appears that he has used 
the money himself, or that by reasonable 
diligence interest might have been re- 
ceived. Shuttleworth v. Winter, 55 N. Y., 
624. 39 B. L. J. 671. 


Where an executor had in his hands a 
considerable sum belonging to the estate, 
between the time of the settlement of 
his final account and the settlement of 
his supplemental final account, which 
money was not bearing interest, and the 
executor could not tell when he might 
be called upon to pay over the money, it 
was held that he was not chargeable 
with interest. In re Haggerty’s Estate, 
Wash., 178 Pac. 644. 39 B. L. J. 671. 

An executor or administrator (except 
where he is charged with a special trust 
to invest money on interest) is not charge- 
able with interest unless he has actually 
received interest, or else where from 
culpable delay in settling his accounts 
it may be fairly inferred that he has 
made a profit from the fund in his hands. 
Lamb v. Lamb, 11 Pick. (Mass.) 370. 39 
B. L. J. 672. 


The act of an executor or administra- 
tor in depositing estate money in his 
individual bank account, or otherwise 
mingling estate funds with his own, will 
generally make him accountable to the 
estate for interest. In re Stanton, 84 
N. Y. Supp. 46. 39 B. L. J. 674. 


Continuing decedent’s business. 


Where the business is carried on with- 
out proper authority the executor or ad- 
ministrator alone is liable for debts which 
have been incurred, The creditors have 
no claim against the estate. Donnelly v. 
Alden, 229 Mass. 109, 118 N. E. Rep. 298; 
In re Moran’s Estate, 261 Pa., 269, 104 
Atl. Rep. 585; Peterman v. U. S. Rubber 
Co., 221 Ill, 581, 77 N. E. Rep. 1108; Mar- 
tin Bros. Co. v. Peterson, 38 N. D., 494, 
162 N. W. Rep. 154; Mathews v. Sheehan, 
76 Conn., 654, 57 Atl. Rep. 694. 39 B. L. J. 
212-215. 


Where an executor or administrator 
continues the operation of a -business left 
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by the decedent, he will be allowed no 

extra compensation therefor, even though 

his operations have resulted in a profit to 

In re Peck, 80 N. Y. Supp. 76; 

Supp. 277. 


the estate. 
In re Kempf's Will, 107 N. Y. 
39 B. L. J. 217. 


The court has no power to authorize 
an administrator to continue the de- 
cedent’s business. In re S. Marks & Co.’s 
Estate, Oregon, 133 Pac., Rep. 777. 39 
B. L. J. 210. 


Where a will authorizes the executor 
to continue the testator’s business, a 
clause requiring him to employ a certain 
person in the business is not valid. 
Hughes v. Hiscox, 181 N. Y. Supp. 395. 
39 B. L. J. 211. 


Power to continue the business of the 
decedent must be expressly granted in 
the will. Willis v. Sharp, 113 N. Y. 586, 
21 N. E. Rep. 705. 39 B. L. J. 210. 


Discretionary power granted by a clause 
in the will to the executor, authorizing him 
to sell and exchange property, does not 
confer authority to carry on a general 
mercantile business owned by the testator. 
Pearce v. Pearce, Ala., 74 So. Rep. 792. 
39 B. L. J. 210. 


A business may be continued tempor- 
arily by an executor. Fleming v. Kelly, 
Colo., 69 Pac. Rep. 272. 39 B. L. J. 210. 


Transfer of corporate shares. 


It is usually held that the domiciliary 
representative may assign and transfer 
shares of stock in foreign corporations be- 
longing to the estate and that no grant 
of administration in the state, in which 
the corporation is organized, is necessary. 
But, where ancillary administration has 
been granted in the foreign state, in which 
the corporation is domiciled, it has been 
held that the domiciliary representative 
cannot transfer the shares even though 
the stock certificates are in his possession. 
Murphy v. Crouse, 113 Cal. 14, 66 Pac. 
Rep. 971. 39 B. L. J. 149. 


Executor as trustee. 


An executor may be a trustee, though 
not referred to as such in the will. Tobias 
v. Ketchum, 32 N. Y. 319. 39 B. L. J. 687. 


Revocation of trust. 


Under the laws of New York, a trust 
agreement may be revoked upon the con- 
sent of all persons beneficially interested 
even though the trust, by its terms, is 
made “irrevocable.” Aranyi v. Bankers 
Trust Company, 194 N. Y. Supp. 614. 
39 B. L. J. 708. 
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FEDERAL RESERVE BANKS. 


Par collections. 


-A Federal Reserve Bank is acting within 
its authority in maintaining an agent at 
a place, where non-member banks refused 
to remit at par, for the purpose of present- 
ing such checks over the counters of the 
refusing banks. Where the Federal Re- 
serve Bank mails checks to drawee non- 
member banks, for collection, and the 
latter return them unpaid because the 
Federal Reserve Bank will not permit 
exchange charges to be deducted from 
the remittance, the Federal Reserve Bank 
may not advise its clients that they must 
look to the non-member banks for pro- 
tection as to checks drawn on them. 
Brookings State Bank v. Federal Reserve 
Bank of San Francisco, 277 Fed. Rep. 430. 
39 B. L. J. 253. 


Where a non-member bank has refused 
to remit for checks drawn upon it at 
par, and has returned such checks to the 
Federal Reserve Bank unprotested, the 
Federal Reserve Bank may be enjoined 
from advising its clients that they must 
look to the non-member bank for pro- 
tection. Brookings State Bank v. Federal 
Reserve Bank of San Fransisco, 280 Fed. 
Rep. 222. 39 B. L. J. 738, 


The Federal courts have no jurisdiction 
of a case to enjoin Federal Reserve Banks 
from refusing to accept drafts drawn by 
non-member banks in payment of checks 
on them, the drafts being for the amount 
of the checks less exchange charges, for 
the reason that the amount in contro- 
versy does not exceed $3,000 as required 
by §24 of the Judicial Code. Farmers & 
Merchants Bank vy. Federal Reserve Bank 
of Richmond, Superior Court of Union 
County of North Carolina. 39 B. L. J. 
230. 

The North Carolina statute, authoriz- 
ing an exchange charge, for remitting the 
proceeds of checks, not exceeding one- 
tenth of one per cent., is valid and con- 
stitutional; the tender of payment of 


_checks in exchange drafts. as provided in 


the statute, does not amount to dishonor 
of the checks if tender is refused; and 
the holder of any check who declines to 
accept an exchange draft, tendered in 
accordance with the terms of the statute, 
has no right to publish the check as 
having been dishonored. Farmers & Mer- 
chants Bank v. Federal Reserve Bank of 
Richmond, Superior Court of Union 
County, N. C., Feb. Term, 1922. 39 B. L. 
J. 307. 

The presentation by a Federal Reserve 


Bank of two or more checks drawn on one 
bank is not unlawful. A Federal Reserve- 
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Bank has no right to include the name of 
a non-member bank on the par collection 
list without the bank’s consent, but may 
include in the list the names of towns or 
cities in which the Federal Reserve Bank 
will undertake to make collections at par 
American Bank & Trust Company v. 
Federal Reserve Bank of Atlanta, Ga., 
280 Fed. Rep. 940. 39 B. L. J. 251. Aff'd., 
39 B. L. J. 859. 


Banks in North Carolina must remit at 
par for checks drawn on them and sent 
to them for collection by the Federal 
Reserve Bank, notwithstanding North 
Carolina statutes authorizing them to 
deduct exchange charges. Farmers & 
- Merchants’ Bank v. Federal Reserve Bank 
of Richmond, North Carolina Supreme 
Court, Spring Term, 1922. 39 B. L. J. 499. 

Where coercive methods for collecting 
at par checks drawn on a non-member 
bank were shown, it was held that the 
non-member bank was entitled to a pre- 
liminary injunction. Farmers & Mer- 
chants Bank v. Federal Reserve Bank, U. 
S. Dist. Ct., Ky., October 14, 1922. 39 B. 
L. J. 832. 


A Federal Reserve Bank can enforce 
paper against a drawee bank which has 
rediscounted it, without proving that the 
maker or prior indorsers are insolvent. 
The fact that the drawee bank becomes 
insolvent before the maturity of the paper, 
does not alter its primary liability in 
this regard. Federal Reserve Bank of 
Minneapolis v. First National Bank, S. 
D., 277 Fed Rep. 300. 39 B. L. J. 257. 


FOREIGN EXCHANGE. 
Foreign Exchange. 


Where two persons enter into a con- 
tract for the sale of shares of stock in 
a corporation and, upon tender of the stock 
by the seller, the purchaser refuses to 
accept and pay for it, the seller has a 
choice of remedies. He may hold the 
stock for the benefit of the buyer and 
sue for the purchase price, or he may 
sell the stock and recover the difference 
between the selling price and the contract 
price, or he may keep the stock and re- 
cover the difference between the con- 
tract price and the market price at the 
time of the breach. In this case, the 
seller sued for and obtained a judgment 
for the contract price. The Uniform 
Sales Act does not apply to a contract 
of sale of corporate stock. Smith v. Lin- 
gelbach, Wisc., 187 N. W. Rep. 1007. 39 
B. L. J. 426. 


Where a party delivered money to a 
bank, to be transferred by cable to the 
credit of a certain person in a bank in 
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Berlin and, owing to war conditions, the 
transfer was not made, the party paying 
the money to the bank was held entitled 
to recover the amount paid and not merely 
the value of the German marks, in amount 
equivalent to what would have been the 
exchange value, at the time information 
was received that the transfer had not 
been made. Chemical National Bank v. 
Equitable Trust Company, 194 N. Y. Supp.- 
177. 39 B. L. J. 531, 596. 


Where a person purchased from a bank: 
a cable transfer of money, to be delivered 
to a party in Poland, and the money was. 
never delivered, it was held that the 
purchaser was entitled to recover the 
amount paid to the bank and not merely 
the value of the foreign money in Ameri- 
can money at the time of bringing suit. 
Safian v. Irving National Bank, 190 N. Y. 
Supp. 532. 39 B. L. J. 98. 

Banks in Massachusetts may deal in 
foreign exchange. Federal Trust Company 
v. State Bank, Mass., 135 N. E. Rep. 179. 
39 B. L. J. 605. 

Section 85 of the New York Personal 
Property Law, commonly known as the 
Statute of Frauds, requires that a con- 
tract to sell or a sale of any goods, or 
choses in action of the value of $50 or 
more must be in writing. It was held 
that this statute does not apply to an 
agreement to deliver a cable transfer of 
foreign exchange. Such an agreement is 
one for services and not one for the sale 
of credit or of goods. Equitable Trust 
Company v. Keene, N. Y., 133 N. E. Rep. 
894. 39 B. L. J. 423. , 


FORGED PAPER. 


§359. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 


A bank is bound to know the signatures 


of its depositors. If, in the course of 
business, a bank pays a forged check, it 
must be considered as making the pay- 
ment out of its own funds, and cannot 
eharge the amount against the depositor, 
unless it shows a right to do so on the 
ground of estoppel, or because of some 
negligence chargeable to the depositor. 
Maumair v. National Bank of Commerce, 
Okla., 165 Pac. Rep. 413. 39 B. L. J. 815. 


A bank is bound to know the signature 
of its depositors, and the payment of a 
forged, check, however skillfully executed, 
cannot be debited against the depositor. 
McCarty v. First National Bank, Ala. 
85 So. Rep. 754. 39 B, L. J. 815. 


Where the owner of land deposited a 
deed with a bank, with instructions to de- 
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liver the deed to the grantee, collect the 
purchase price and place it to the credit of 
the owner. It was held that the deposit 
was a general one, creating the relation- 
ship of banker and depositor, and that 
the bank was liable to the owner where 
it subsequently paid out the money on - 
forged check. Young v. Bundy, Tex., 158 
S. W. Rep. 566. 39 B. L. J. 816. 

The mere possession by a depositor of 
a rubber stamp, which will make a fac- 
simile of his signature, will not absolve 
the bank from liability for the amount 
paid on checks, forged by one who un- 
lawfully obtained possession of the stamp 
and made use of it in forging the de- 
positor’s signature. Robb v. Pennsylvania 
Co., 186 Pa. St. 456, 40-Atl. Rep. 969, 41 
L. R. A. 695. 39 B. L. J. 818. 


The mere fact that a depositor leaves 
his check book lying around does not 
constitute such negligence as will free 
the bank from liability to him, where a 
clerk of the depositor, taking advantage 
of the opportunity, abstracts one of the 
check blanks, forges the depositor’s sig- 
nature and collects on the check from the 
bank. Mackintosh v. Bank, 123 Mass., 
393. 39 B. L. J. 817. 


A bank which pays a check bearing a 
forged signature, is liable to the depositor 
though the latter fails to notify the bank 
of the fact that several blank checks 
were missing from his check book. Leff v. 
Security Bank, 157 N. Y. Supp. 92; Lea- 
vitt v. Stanton, Lalor’s Supp. (N. Y.) 413, 
416. 39 B. L. J. 817-818. 


§360. Bank held not liable. 


Where a husband permitted his wife to 
sign his name to checks and then, learn- 
ing that she had signed his name in cer- 
tain cases without his authority, indulged 
in criticism of his wife, but did not notify 
the bank, it was held that the bank was 
not liable to him for the amount of a 
check subsequently forged by the wife. 
Neal v. First National Bank, 26 Ind. App. 
503, 60 N. E. Rep. 164. 39 B. L. J. 817. 


If a depositor, by word or act, induces 
the bank in which his account is carried, 
the latter acting in a reasonable and 
prudent manner, to make payment of a 
forged check, the depositor will not be 
permitted to set up the forgery as against 
the bank. Hardy v. Chesapeake Bank, 
51 Md., 562. 39 B. L. J. 817. 


A person deposited money in a bank in 
the names of himself and his sister, to be 
withdrawn only on checks signed by both. 
Part of the money was drawn on checks 
signed by the depositor and on which he 
had forged his sister’s signature. It was 
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held that the deposit created no gift in 
favor of the sister, that she had no inter- 
est in the deposit, and therefore, could 
not hold the bank liable. Martin v. First 
National Bank, Mo., 227 S. W. Rep. 656. 
39 B. L. J. 816. 


Where, without consideration, a bank 
receives from a money lender a sum to 
be delivered to one of his customers on 
a check to be drawn by such customer, 
and the bank pays the money on a check 
received in due course of business, at the 
time and under the circumstances pre- 
viously agreed upon, the fact that such 
check is a forgery will not render the 
bank liable for the amount. In such a case 
the bank is acting as a bailee without 
hire and is liable only where it fails to 
show good faith and ordinary diligence. 
Peoples’ National Bank v. Wheeler, 21 
Okla., 387, 96 Pac. Rep. 619. 39 B. L. J. 
816. 


§365. Bank allowed to recover money 
paid on check bearing forged sig- 
nature. 


A bank may recover the money paid on 
a check bearing a forged signature, where 
it appears that the party collecting the 
check will be eng in no worse position 
than if the nk had discovered the 
forgery upon the presentation of the check 
and had thereupon rejected it. First Na- 
tional Bank v. First National Bank, 4 Ind., 
Spe. 355, 30 N. E. Rep. 808. 39 B. L. J. 


The defendant bank cashed a check for 
$322.60, drawn on the plaintiff bank, pay- 
able to “cash or order.” The man for 
whom the check was cashed was known 
to be without commercial standing and of 
doubtful solvency and reliability. After 
the plaintiff bank had paid the check, it 
was discovered that the drawee’s signature 
was a forgery. It was held that, because 
of the defendant's negligence, the plain- 
tiff was entitled to recover the amount 
of the check. Third National Bank v. 
Merchants & Mechanics Bank, Ga., 113 
S. E. Rep. 229. 39 B. L. J. 770. 


§367. Liability of drawee bank to drawer 
where check paid on forged in- 


dorsement. 


The plaintiff drew a check on the de- 
fendant bank, which the bank paid upon 
an indorsement made without the payee’s 
authority. The person indorsing the 
check paid a portion of the proceeds to 
the plaintiff. It was held that the bank 
was liable to the plaintiff for the balance. 
McKaughan v. Merchants’ Bank & Trust 


Co., N. C., 109 S. E. Rep. 355. 39 B. L. J. 
108. 


A city employee had the Commissioner 
of Finance sign checks payable to persons 
not on the city payroll. He then forged 
the indorsements and collected the checks. 
It was held that the bank on which the 
checks were drawn was liable to the city. 
City of St. Paul v. Merchants’ National 
Bank, Minn., 187 N. W. Rep. 516. 39 B. 
L. J. 579, 676. 

§370. 


Drawee bank may recover money 
paid on forged indorsement. 


A drawee bank, which sues to recover 
from a collecting bank the amount which 
it has paid on checks bearing forged in- 
dorsements, cannot be met by the de- 
fense that the payments resulted from the 
negligence of the drawer. United States 
Mortgage & Trust Company v. Liberty 
National Bank, 112 N. Y. Misc. 149, Aft’d. 
195 N. Y. App. Div. 890. 39 B. L. J. 306. 


§376. 


A depositor is under an obligation to 
examine his return checks for the pur- 
pose of finding out whether any have been 
altered before payment. England Na- 


Duty to examine returned checks. 


tional Bank v. United States, 282 Fed. 
Rep. 121. 39 B. L. J. 852. 
§381. Drawee held not liable in paying 


on forged indorsement. 


The plaintiff received a check for $310, 
payable to its order and drawn on the 
defendant bank. Some person forged the 
plaintiff's indorsement on the check and 
collected it from the bank. It was held 
that these facts did not render the bank 
liable to the plaintiff. This case holds, 
with the weight of authority, that neither 
stamping the word “paid” on the check, 
nor retaining the check after paying it, 
constitutes a certification. Loae Star 
Trucking Co. v. City National Bank, Tex., 
240 S. W. Rep. 1000. 39 B. L. J. 490. 


GUARANTY 
Liability of national bank, see $616. 


§400. Guaranty in general. 


The Creekmore Company in Athens, 
Georgia, wished to purchase a shipment 
of peas from a party in Lumpkin, Georgia. 
At the purchaser’s request, the defendant 
bank in Athens wired the plaintiff bank 
at Lumpkin: “We will honor drafts with 
bill of lading attached on Creekmore 
covering 2,500 bushels of peas at $3.50 
a bushel.” Relying on this telegram, the 
plaintiff advanced the money to the ship- 
per and forwarded drafts, with bills of 
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lading attached, to the defendant bank 
which refused to honor the drafts. In an 
action by the plaintiff to recover the 
amount of the drafts, it was held that the 
defendant was liable. The transaction 
Was not an unauthorized guaranty, but 
an original undertaking within the scope 
of the bank’s business. Bank of Lumpkin 
v. Peoples Bank, Ga., 108 S,. E. Rep. 835. 
39 B. L. J. 114. 


A bank which guarantees payment of 
a draft covering 400 cases of a certain 
grade of eggs, was held not liable on its 
guaranty where neither the draft nor the 
attached papers indicated the shipment of 
eggs of the kind and grade specified in 
the guaranty. Portuguese-American Bank 
v. Atlantic Nat. Bank, 193 N: Y. Supp. 
423. 39 B. L. J. 477. 


The bank examiner told the defendant, 
who was cashier of the plaintiff bank, that 
a certain note for $5,942.18, would have 
to be taken from the bank’s list of assets. 
To do this would impair the bank’s capi- 
tal and would result in an assessment of 
the stockholders or the appointment of a 
receiver. Upon the cashier’s indorsing 
the note the examiner agreed to allow it 
to remain as an asset. In an action by 
the bank against the cashier, it was held 
that he was not an accommodation in- 
dorser, because his indorsement was 
placed on the note after its delivery to 
the bank. His liability, if any, was that 
of guarantor. He was, however, not liable 
to the bank, because his contract was 
made for the benefit of the bank’s credi- 
tors and not for the benefit of the bank. 
If a receiver had been appointed, he would 
have been able to enforce the note. 
Cripple Creek State Bank v. Rollestone, 
Colo., 202 Pac. Rep. 115. 39 B. L. J. 173. 


HOLDERS IN DUE COURSE. 
§410. Payee as holder in due course. 


The payee of a promissory note cannot 
be a holder in due course. Tripp State 
Bank v. Jerke, S. D., 118 N. W. Rep. 314. 
39 B. L. J. 655. 


Bank as holder in due course. 


The payee of a check drawn by the de- 
fendant, deposited it with the plaintiff 
bank, accompanied by a deposit slip which 
provided: “Checks credited subject to 
payment.” It was held that, notwith- 


standing such inscription on the deposit 
slip, the bank was a “holder” within the 
meaning of the Negotiable Instruments 
Law and, as such, entitled to maintain a 
suit in its own name against the drawer 
of the check. It was further held that 
the bank was not a holder in due course 
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and that in an action by the bank against 
the drawer, the latter could interpose any 
defense which he had against the payee. 
Mechanics & Metals National Bank v. 
Termini, 191 N. Y. Supp. 334. 39 B. L. J. 
361. 


§412. Holder must take without notice 


of defect. 


Absence of revenue stamps does not 
prevent purchaser of a promissory note 
from being a holder in due course. Solo- 
mon National Bank v. Birch, Kans., 207 
Pac. Rep. 191. 39 B. L. J. 608. 

A person who receives a note, upon 
which the required amount of stamps has 
not been placed, is not a holder in due 
course. But the failure of the maker of 
a note to cancel the stamps which he has 
placed thereon, before delivery of the note, 
does not affect the standing of a future 
purchaser as a holder in due course. Far- 
mers Savings Bank v. Neel, Ia., 187 N. W. 
Rep. 555. 39 B. L. J. 454. 

A Nebraska statute makes it unlawful 
for any insurance company or agent to 
sell a promissory note received in pay- 
ment of the premium on a policy of in- 
surance, prior to the delivery of the policy 
to the insured. The defendant executed 
a note in payment of the premium of a 
policy of hail insurance and delivered it 
to the company’s agent. On the same or 
the following day the agent sold the note 
to the plaintiff bank. The president of 
the bank knew that the insurance policy 
had not been issued, but the president 
purchased the note so as to furnish the 
agent with the money, with which to pay 
the premium. It was held that, under 
the statute referred to, as well as under 
the Negotiable Instruments Law, the bank 
could not enforce the note against the 
maker. Stockmen’s State Bank v. Fisher, 
Nebr., 184 N. W. Rep. 55. 39 B. L. J. 30. 


The payee of notes, who had obtained 
them by fraud, delivered them to the 
plaintiff bank as collateral, the bank hav- 
ing no knowledge of the fraud. It was 
held that the bank was a holder in due 
course and could enforce the notes against 
the maker. Edelen v. First National Bank 
of Hagerstown, Md., 115 Atl. Rep. 599. 
39 B. L. J. 200. 

The agent of an estate loaned money 
belonging to the estate on a note payable 
to his order but bearing the words “Pay- 
able to John Eggimann estate.” The 
agent transferred the note to the plaintiff 
bank as security for his own debt. It was 
held that the words written on the note 
put the bank upon notice that the agent 
had no authority to make such use of 
the note and that the bank could not 
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enforce it against the maker. Farmers 
& Merchants Bank v. Siemers, Mo., 242 
S. W. Rep. 417. 39 B. L. J. 801. 

The defendants executed a note, pay- 
able to the order of a motor car company, 
and delivered it to a representative of 
the company, in payment for stock to be 
issued. The representative of the com- 
pany agreed to hold the note and not to 
negotiate it until the stock had been de- 
livered to the defendants. In violation 
of this agreement, the company trans- 
ferred the note to the plaintiff bank, and 
the stock was never issued. In an action 
by the bank against the defendants there 
was evidence tending to show that the 
note had been obtained from the de- 
fendants by fraud and misrepresentation. 
It appeared that the indorsement on the 
note at the time it was transferred to the 
bank was made by the bookkeeper, who 
was not an officer of the company, and 
that the bank, at first, had claimed that 
it held the note for collection only. It 
was held that the bank was not a holder 
in due course, and therefore not entitled 
to recover. City National Bank v. Mason, 
Ia., 186 N. W. Rep. 30. 39 B. L. J. 159. 

A bank bought a $2,500 note from a 
stranger at a discount of about 15 per 
cent. Before taking the note, it made 
inquiries as to the maker’s financial 
standing, but none as to the origin of the 
paper. It was held that the bank was 
not a holder in due course and that, in 
an action against the maker, the note was 
open to defenses. Connelly v. Greenfield 
Savings Bank, Ia., 185 N. W. Rep. 887. 
39 B. L. J. 79. 

The defendant signed as maker, a note 
for $10,000 and delivered it to the repre- 
sentatives of an iron mining company in 
payment for stock in the company. The 
note was sold to the plaintiff bank and the 
stock deposited as collateral. In an action 
by the bank on the note, it appeared that 
the note had been obtained from the de- 
fendant by fraud. There was evidence 
tending to show that the president of 
the plaintiff bank knew that the note had 
been given in payment for the stock, that 
little ore was being mined and sold by 
the company, and that the note had been 
obtained by fraud. It was held that the 
question whether, under the circum- 
stances, the bank was a holder in due 
course, and as such entitled to enforce 
the note, was a question to be decided 
by the jury. Bank of Commerce & Sav- 
ings v. Randell, Neb., 186 N. W. Rep. 70. 
39 B. L. J. 163. 


§420. Holder must take in good faith. 


The plaintiff sued the defendant as ac- 
ceptor of a trade acceptance. The de- 
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fendant claimed that the goods, for which 
the acceptance was given, had not been 
delivered. It was held that, as the plain- 
tiff had taken the acceptance in good 
faith, he was a holder in due course, and 
entitled, as such, to recover from the ac- 
ceptor, notwithstanding the defense in- 
terposed. Keith v. Tsue Chong, Wash., 
205 Pac. Rep. 834. 39 B. L. J. 482. 


§422. Time of acquiring checks. 

Section 92 of the New York Negotiable 
Instrument Law provides that where an 
instrument, payable on demand, is ne- 
gotiated an unreasonable length of time 
after its issue, the holder is not deemed 
a holder in due course. Under this pro- 
vision, it is held that one to whom a check 
is transferred eleven days after its date 
is not deprived of the rights of a holder in 
due course by the delay. Vitale v. Le 
Petit Paris, Inc, 192 N. Y. Supp. 825. 
39 B. L. J. 467. 

A person receiving a check for value is 
a holder in due course notwithstanding 
the fact that he receives it 24 days after 
its issue. Anderson v. Elem, Kans., 208 
Pac. Rep. 573. 39 B. L. J. 735. 


§424. Holder must take for value. 


A bank which issues a certificate of de- 
posit for a promissory note is a holder in 
due course of the note, notwithstanding 
the fact that the certificate of deposit is 
not payable until after the maturity of 
the note. Gypsum Valley Nat. Bank v. 
Dillenbeck, Kans., 205 Pac. Rep. 1022. 39 
B. L. J. 475. 


The payee of a check dated February 
25, 1921, cashed it at the plaintiff bank on 
March 1, receiving part of the proceeds in 
cash and the balance in credit, which 
credit he withdrew the following day. It 
was held that the bank was a holder in 
due course of the check and, as such, en- 
titled to enforce it against the drawer, 
even though the latter had a defense good 
as against the payee. Geneva National 
Bank v. Fox, 190 N. Y¥. Supp. 747. 39 
B. L. J. 44. 


§428. Rights of holder in due course. 


The defendant gave a note for $1,000 
to a rural credit association for shares 
of its stock, and the latter indorsed it 
to the plaintiff bank for value before ma- 
turity. This transaction took place in 
the state of Minnesota where the plaintiff 
bank was located. The association agreed 
to refund the money in the event that the 
stock did not reach a certain value by 
the time the note matured. The bank, 
however, had no notice of this agreement. 
It was held that the bank could recover 


on the note, although the credit associa- 
tion was organized under the laws of a 
foreign state and was not licensed to 
transact business in the state of Min- 
nesota. Farmers’ & Merchants’ State 
Bank v. Graif, Minn., 185 N. W. Rep. 374. 
39 B. L. J. 95. 


§431. Fraud not a defense. 


The fact that a note was obtained from 
the maker by fraud is no defense against 
a holder in due course. Bank-of Hale v. 
Linneman, Mo., 235 S. W. Rep. 178. 39 
B. L. J. 123. 


§437. Burden of proof. 


When the maker of a note shows that 
it was obtained from him by fraud, a pur- 
chaser, in order to recover on the note, 
must show that he is a holder in due 
course, that is, that he purchased it be- 
fore maturity for value and without no- 
tice of the fraud. Where there is no con- 
flict in the evidence, the court may direct 
the jury to find a verdict. But where there 
is a conflict, the question must be sub- 
mitted to the jury. Commercial Savings 
Bank v. Colthurst, Ia., 188 N. W. Rep. 844. 
39 B. L. J. 785. 


INDORSEMENTS 
See Trade Acceptances. 


§438. Form of indorsement. 


A note payable to the Great Northern 
Surety Co., was indorsed in the following 
manner, “J. H. Irwin, Presdt., Great 
Northern Surety Co., Great Falls, Mont.” 
The note was transferred to the plaintiff 
bank for value. In an action by the bank 
against the maker it was contended that 
this was the individual indorsement of 
the president and not the indorsement of 
the surety company and that, therefore, 
the note was unindorsed by the payee and 
open to defenses. It was held that the 
indorsement was that of the corporation, 
entitling the bank, as a holder in due 
course, to enforce the note against the 
maker, notwithstanding defenses which 
he had as against the corporation. The 
way to have indorsed the note so as to 
have avoided ambiguity was “Great 
Northern Surety Co., by J. H. Irwin, Presi- 
dent.” Commercial National Bank v. Rei- 
chelt, Mont., 204 Pac. Rep. 1037. 39 B. 
L. J. 563. 

A failure to present a check on the day 
after it is received, discharges the drawer 
where the drawee bank fails before pre- 
sentment is made. In this case, a trust 
company, in which the check was de- 
posited for collection, had changed its 
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name. The check was presented originally 
within proper time but was rejected by 
the drawee because of a difference in the 
name of the trust company as it appeared 
in the depositor’s indorsement and in the 
indorsement made by the trust company. 
The drawee bank failed before the check 
was presented with proper indorsement. 
Integrity Trust Company v. Lehigh 
Avenue Association, Pa., 116 Atl. Rep. 539. 


39 B. L. J. 552. 
Indorsement where more than one 


§448. 
payee, 


A note, payable to the order of two per- 
sons, was indorsed by one of them and 
came to the hands of the plaintiff for 
value. It was held that, because of the 
failure of the other payee to indorse, the 
plaintiff was not a holder in due course, 
even though such other payee had no in- 
terest in the note. In an action by the 
plaintiff against the maker it was held, 
therefore, that the note was open to the 
defense that the maker’s signature was 
obtained by fraud. The other payee in- 
dorsed the check after maturity, but this 
did not alter the situation. Such indorse- 
ment did not relate back to the time of 
the transfer so as to constitute the plain- 
tiff a holder in due course. Karsner v. 
Cooper, Ky., 241 S. W. Rep. 346. 39 B. 
L. J. 650. 


§452. Release of indorser. 


Where the holder of a note releases an 
indorser from liability such act automati- 
cally releases a subsequent indorser. Sun- 
flower State Bank v. Bowman, Mo., 243 
S. W. Rep. 403. 39 B. L. J. 797. 


INQUIRIES ANSWERED. 
Indorsements. 


Accommodation indorsement of mar- 
ried woman 
Indorsement of renewal note after 
delivery to payee ..............+... 824 
Liability of indorser ................ 222 
Liability of minor as indorser of 
Release of guarantor or indorser by 
extension of time 172 
Release of indorser .........+...+++.. 147 
Time for bringing action against 
maker or indorser 


Checks. 


Absence of revenue stamps on post- 
dated check 444 

Bank as holder in due course of 

Bank paying check on forged indorse- 


Certification by telegram ....... 524, 822 
Certification of check after payee’s 
Certification of check bearing forged 
Certification of check payable to “em- 
ployee 383 or bearer” .........0+e0% 
Death of drawer of check stops bank’s 
Failure of collecting bank with pro- 
ceeds of check in its possession 
Liability for paying stopped check .. 
Liability of bank for fiduciary’s 
wrongful checks ..... 
Liability of bank paying forged check 
Paying post dated check ............+ 
Rights of bank paying forged check.. 
Sending check direct to drawee bank 
Stopping payment of cashier’s check 
Stopping payment of a certified check 
Time for bringing action for unau- 
thorized payment of check ........ 


Notes. 


Altering note by adding name of 
maker 
Charging note against maker’s ac- 
count 
Collateral clause in promissory note 
Discount of notes by foreign corpora- 
tion in New York ...........s0.- 
Duty of collecting bank to protest note 
Effect of forged renewal note ........ 
“I promise to pay,” “We promise to 
pay,” etc. 
Maturity of note payable “on or be- 
Negotiability of installment note with 
Negotiability of note providing for ex- 
tension and increased interest after 
Negotiability of note providing for 
Negotiability of note providing for ex- 
Negotiability of note containing vari- 
Note not extended by payment of in- 
Note providing for interest on interest 293 
Where defense against original note 
cannot be used against renewal ... 
Note and mortgage signed by mark .. 
Deposits. 
Application of deposit to note of de- 
positor’s husband 
Charging note against account of de- 
ceased maker or indorser ......+++2 71 
Charging note against depositor’s ac- 
Deposit of principal’s funds in agent’s 
individual account 597 


146 


294 


296 
299 


371 


449 


Investment of depositor’s funds in 
worthless note 519 
Order authorizing person to have ac- 
cess to safe deposit box ............ 
Receipt protecting bank where deposit 
Right of depositor to set off deposit 
against note after its transfer by 
Stipulation protecting bank where 
overdraft check deposited ......... 74 


Miscellaneous. 


Adoption of negotiable instruments 
Bank officer or employee acting as 
Duty of lessor to repair premises .... 143 
Erasures and alterations in books .. 747 
Executor depositing estate funds in 
his individual account ............. 78 
Investment by national bank in bonds 
secured by real estate ............ 745 
Liability in selling to trustee bonds 
which are not legal investments for 
Liability of collecting bank for failure 
to follow instructions ............. 144 
Liability of collecting bank for failure 
to protest draft .......... 
Loans by mutual savings banks ..... 448 
Loans on overissued and fraudulently 
Validity of chattel mortgages of fu- 
CFO 
Payment by executor in foreign ex- 
Power of directors to release stock 
Priority between agister’s lien and 
chattel mortgage 369 
Reduction of surplus ............... 224 
Time for bringing action against bank 
for lost liberty bond .............+. 300 


675 


220 


Transfer of corporate shares by 
INSURANCE, 
§470. Liability on policies. 


Where a bank takes out a policy of 
fidelity insurance covering an employee, 
a failure by the bank to have its books 
audited in conformity with the statement 
set forth in the application renders the 
policy void. United States Fidelity & 
Guaranty Company v. Maxwell, 237 S. W. 
Rep. 708. 39 B. L. J. 379. 

The defendant company issued a pol- 
icy insuring the plaintiff bank against 
loss by hold-up “from within the bank- 
ing inclosure reserved for use of the 
officers or office employees of the as- 
sured.” Robbers entered the bank and 
stole money from an open safe and 
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chest located in the bank’s vault, which 
had been opened for the day’s business. 
In an action by the bank, it was held 
that the insurance company was not li- 
able for the reason that the vault was 
not within the “banking inclosure,” as 
that expression was used in the policy. 
New Amsterdam Casualty Company v. 
Iowa State Bank, 277 Fed. Rep. 713. 39 
B. L. J. 385. 


The defendant insurance company is- 
sued a $25,000 policy of burglary insurance 
to the plaintiff bank upon securities de- 
posited with the bank by its customers. 
The policy contained a provision that the 
company would be liable only for 10 per 
cent. of its face amount as to securities 
left within the safe but outside of the 
screw door compartment contained in 
the safe. The safe was broken into by 
burglars and securities therein, but out- 
side of the inner compartment, to the 
value of $13,675, were stolen. It was held 
that inasmuch as the cashier of the bank 
had knowledge of the clause limiting the 
company’s liability, the same was binding 
upon the bank, and the bank could re- 
cover the sum of $2,500 only. Union 
Bank of Berry v. National Surety Com- 
pany, Ky., 243 S. W. Rep. 13. 39 B. L. J. 
699, 


The president of a bank notified ite 
insurance agent to transfer the insur- 
ance on certain property in a warehouse, 
which property the bank intended to 
move to another place. The insurance 
was transferred and the property was de- 
stroyed by fire before being moved to 
the new place. It was held that the 
property was not covered by insurance 
and that the bank could not recover on 
its policy. First National bank v. Home 
Insurance Company, Pa., 118 Atl. Rep. 72. 
39 B. L. J. 705. 


A national bank took out two policies 
of insurance on the life of its cashier. 
Subsequently, the bank surrendered its 
national charter and reorganized as a 
state bank. The name of the new bank 
Was never substituted in the policies as 
beneficiary. Upon the death of the 
cashier, it was held that the bank was 
not entitled to recover on the policies. 
Dorsett v. Thomas, La., 92 So. Rep. 734. 
39 B. L. J. 713. 


INTEREST. 


§471. Construction and validity of inter- 
est clause. 


A promissory note calling for the pay- 
ment of the sum of “one hundred dollars” 
contained the following inscription in the 
upper margin over the date line: “$100.00 


ob 
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with interest.” It was held that the pro- 
vision in the body of the note controlled 
over the memorandum in the margin and 
that the note, therefore, was for $100.00 
without interest. Fales v. Wilson, Me., 
116 Atl. Rep. 268. 39 B. L. J. 347. 


§481. Time when interest starts to run. 


Where an instrument contains a pro- 
vision for interest, without specifying the 
date from which interest is to run, in- 
terest runs from the date of the instru- 
ment. Where no interest is provided for 
in the instrument, interest at the legal 
rate runs from maturity or, in the case 
of an instrument payable on demand, from 
demand. Jacobs v. Murray, Dela. 113 
Atl, Rep. 803. 39 B. L. J. 106. 


INVESTMENTS. 


Executors delivered money to a bank 
which the latter agreed to invest “in 
good negotiable loans that will net your 
estate six per cent. interest.” The bank 
loaned the money on notes indorsed by 
a person who owned 20 per cent. of the 
bank’s stock, which notes proved to be 
uncollectible. It was held that the bank 
was liable for the amount of the notes 
because it had failed to exercise ordi- 
nary diligence in investing the funds. Geb- 
hart v. Kansas State Bank, Kans., 205 
Pac. Rep. 1036. 39 B. L. J. 461. 


A bank may invest in bonds secured by 
a mortgage upon real estate. Bailey v. 
Babcock, 241 Fed. Rep. 501. 39 B. L. J. 
745. 

JOINT NOTES. 
Joint notes. 4 


Where a note reading “I (with the word 
‘we’ written above it) promise to pay,” 
was signed by two persons, they were held 
jointly and severally liable. Lewenstein 
v. Forman, 223 Mass, 325, 111 N. E. Rep. 
962. 39 B. L. J. 373. 


A note, reading “I promise to pay,” 
signed by a husband and wife, being a 
joint and several obligation, binds the 
separate and community property of both 
husband and wife, although given for a 
community debt. Churchill v. Miller, 90 
Wash. 694, 156 Pac. Rep. 1033. 39 B. L. 
J. 372. 


LETTERS OF CREDIT. 
§489. Letters of credit. 


A letter of credit expires at the time 
fixed in the contract. The fact that the 
bank issuing the letter paid a few drafts 
after the expiration date, does not operate 
to extend the agreement. Barde Steel 
Products Corporation v. Franklin National 

Bank, 281 Fed. Rep. 814. 39 B. L. J. 684. 
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LIEN AND SET OFF. 
» Lien of Chattel Mortgage, see §570. 


§492. Lien and set off in general. 


An agister’s lien upon cattle for pastur- 
age cannot be obtained unless possession 
of the cattle is turned over to the owner 
of the pasture. Cotton v. Arnold, 118 Mo. 
App. 596, 95 S. W. Rep. 280. 39 B. L. J. 
370. 


An agister’s lien is paramount to the 
lien of a prior chattel mortgage. Case v. 
Allen, 21 Kans. 217. 39 B. L. J. 370. 


A depositor cannot set off his deposit 
in an insolvent bank against a note pay- 
able to the bank, but transferred to a 
third party by the bank prior to its in- 
solveticy. Balbach v. Frelinghuysen, 15 
Fed. Rep. 675. 29 B. L. J. 744. 


Where a bank holds a past due note, 
the maker of which is dead, the bank 
May charge the same against the maker's 
deposit. Traders National Bank v. Cres- 
son, 75 Tex., 298, 12 S. W. Rep. 819. 39 
B. L. J. 72. 


A man deposited his own money in the 
plaintiff bank in his wife’s name for the 
purpose of defrauding his creditors, one of 
which was the bank itself, It was held 
that, notwithstanding the form of the 
deposit, the bank had a lien thereon for 
the depositor’s debt. It was further held 
that its lein survived the death of the 
depositor, and that, after the depositor’s 
death, the bank was entitled to apply the 
deposit to his debt. Trader’s National 
Bank of Rochester v. Amsden, 195 N. Y. 
Supp. 291. 39 B. L. J. 711. 


A bank may apply a deposit to the 
depositor’s matured indebtedness. State 
v. Beach, 147 Ind. 74, 43 N. E. Rep. 949. 
39 B. L. J. 446. 


Where a depositor borrows money from 
his bank secured by mortgage on real 
estate, he is not entitled, on the failure 
of the bank to have his deposit applied 
to the reduction of the mortgage debt. 
To do so would give the depositor a 
preference over other depositors. Pru- 
dential Realty Co. v Allen, Mass., 135 N. E. 
Rep. 221. 39 B. L. J. 469. 


Upon the insolvency of a depositor a 
bank may apply his general deposit to 
the satisfaction of a note of the depositor 
held by the bank. This rule does not 
apply to a specific deposit, that is a 
deposit made for the purpose of paying a 
specific check or for some other specific 
purpose. Craig v. Bank of Granby, Mo., 
238 S. W. Rep. 507. 39 B. L. J. 414. 
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§507. 


Where a depositor dies insolvent, the 
bank has a lien upon his deposit for a 
note due from him to the bank, although 
the note is unmatured. This is so, al- 
though a statute provides that “a banker 
has a general lien, dependent on posses- 
sion, upon all property in his hands be- 
longing to a customer, for the balance 
due him from such customer in the course 
of the business.” Money on general de- 
posit in a bank is property of the bank 
and not of the depositor. Furthermore, 
such statute does not apply where the 
depositor becomes insolvent, as insolvency 
renders ail debts due. Pendleton v. Hell- 
man Commercial Trust & Savings Bank, 
Cal., 208 Pac, Rep. 702. 39 B. L. J. 772. 

Where a depositor becomes insolvent it 
is generally held that his deposit may be 
applied to his debt, although the debt has 
not matured. Georgia Seed Co. v. Tal- 
madge, 96 Ga., 254, 22 S. E. Rep. 1001. 
39 B. L. J. 446. 


Unmatured note of insolvent person. 


Unmatured note. 


A bank has no right to apply a deposit 
to a debt of the depositor until the debt 
has matured. State v. Beach, 147 Ind., 
74, 43 N. E. Rep. 949. 39 B. L. J. 446. 


LOAN AND DISCOUNT. 
§541. Loan to an officer. 


The Washington statute provides that 
no bank or officer thereof shall loan the 
bank’s money to any director, officer, or 
employee, unless authorized by a resolu- 
tion of the board of directors. In a pro- 
secution against a bank officer under this 
statute, the testimony showed that the 
officer gave the bank his note, which 
was used by the bank to reduce the 
amount of an existing overdraft. It was 
held that this testimony did not establish 
a violation of the statute as the loan, if 
any, occurred at the time of the making 
of the overdraft and not at the time of 
giving the note. State v. Larson, Wash., 
205 Pac. Rep. 373. 39 B. L. J. 582. 


MATURITY. 
§553. Note payable “on or before.” 


A note payable “on or before” a certain 
date simply gives the maker an option to 
pay before the time specified. The paper 
does not mature until the time designated 
and payment cannot be demanded before 
that time. Papal v. Nickel, 107 Wisc. 
471, 83 N. W. Rep. 767. 39 B. L. J. 445. 
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MORTGAGES. 
Bank drawing mortgage, see §100. 


Chattel mortgage laws. 


Statutes regulating chattel mortgages in 
Alabama, Arizona, Arkansas, California, 
Colorado and Connecticut. 39 B. L. J. 
537-542. 

Statutes regulating chattel mortgages in: 
Delaware, Florida, Georgia, Hawaii, Idaho, 
Illinois, Indiana, Iowa and Kansas. 39 
B. L. J. 609-616. 


§570. 


A chattel mortgage is a conveyance of 
personal property to secure the debt of 
the mortgagor; which, being conditional 
at the time, becomes absolute if, at a 
fixed time the property is not redeemed. 
Rochester Distilling Co. v. Rasey, 142 N. 
Y. 570, 579; 37 N. E. Rep. 632. 39 B. L. 
J. 535. 

Under Section 184 of the New York Lien 
Law, the lien to a garage keeper is su- 
perior to the lien of a chattel mortgage, 
given while.the statute was in force, even 
though the mortgage was given ands filed 
prior to the time of the furnishing of 
material or the performing of services by 
the garage keeper. Bardasch v. Kalisch, 
193 N. Y. Supp. 719. 39 B. L. J. 631. 


Chattel mortgages generally. 


§580. Description of mortgaged property 


A chattel mortgage on cotton described 
as “six acres of cotton grown on the John 
Moore lease,” which land consisted of 12 
acres was held void for uncertainty in 
description. The description of the 
mortgaged crop furnished no data from 
which it could be ascertained what par- 
ticular six acres were intended. Norman 
v. S. L. Joseph Mercantile Company, Ark., 
239 S. W. Rep. 728. 39 B. L. J. 585. 

A mortgage covering property described 
as “five wagons” is invalid, where it 
appears that the mortgagor owns more 
than five wagons. In re Bothe, 173 Fed. 
Rep. 597. 39 B. L. J. 536. 

A chattel mortgage on an automobile 
gave the number as 3,558,516. The actual 
number of the mortgaged car was 2,558,516. 
It was held that the mortgage was invalid 
as against a subsequent purchaser of the 
car in good faith. First Mortgage Loan 
Company v. Durfee, Ia., 188 N. W. Rep. 
777. 39 B. L. J. 604, 

A chattel mortgage covering property 
described as “3,500 bushels of marketable 
potatoes in a potato storehouse near the 
B. & A. R. R. station at Winterport,” is 
insufficient because of the indefinite de- 
scription of the location of potatoes. 
Conners v. Bucksport National Bank, 214 
Fed. Rep. 847. 39 B. L. J. 536. 
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§581. Validity of chattel mortgage. 


Where a statute specifically states what 
property may be mortgaged, a valid 
chattel mortgage cannot be given upon 
property not described in the statute. 
Gassner v. Patterson, 23 Cal. 299. 39 B. 
L. J. 535. 


§584. Mortgage of crops. 


A chattel mortgage of future crops is 
valid provided the year or term in which 
the crops are to be grown is stated. 
Pennington v. Jones, 57 Iowa. 37. 39 B. 
L. J. 676. 

A mortgage of crops to be grown is 
valid. Sonka v. Yonkers, 191 Iowa 599. 
39 B. L. J. 676, 

Before a chattel mortgage on crops to 
be grown in the future attaches, such 
crops must come into existence and be 
acquired by the mortgagor. McMaster v. 
Emerson, 109 Iowa 284, 80 N. W. Rep. 
389. 39 B. L. J. 676. 


NATIONAL BANKS. 
§608. Powers of national banks. 


A national bank has power to issue 
thrift bonds. Adams v. Compo Bond Cor- 
poration, 282 Fed. Rep. 894. 39 B. L. J. 870. 


§616. Bank held liable as guarantor, 


A national bank has no authority to 
enter into a contract of guaranty but it 
may be held liable on such a contract 
where the same was made for its own 
advantage. A contractor assigned to a 
national bank amounts to become due 
under a contract as security for advances 
made by the bank. The bank, as a part 
of the transaction, guaranteed payment by 
the contractor for supplies furnished to 
enable him to complete the contract. It 
was held that the bank was liable on its 
contract of guaranty. First National 
Bank of Aiken, S. C., v. J. L. Mott Iron 


Works, 42 Supp. Ct. Rep. 286. 39 B. L. 
J. 431. 


Serving summons on officer. 


Jurisdiction of national bank cannot be 
obtained by serving a summons upon the 
president of the bank at a place outside of 
of the state in which the bank is located. 
Louis F. Dow Company v. First National 
Bank, Mont., 189 N. W. Rep. 653. 39 B. 
L, J. 754. 


NEGOTIABILITY. 
Certificate of deposit. See $170. See 
Trade Acceptances. 
Trade acceptance negOtiable. 


A trade acceptance is negotiable though 
accepted in the following form: “Accepted 
for payment as per Reolo contract for 
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amount and date shown thereon.” Inter- 
national Finance Company v. North- 
western Drug Company, 282 Fed. Rep. 
920. 39 B. L. J. 872. 


Trust receipts not negotiable. 

Trust receipts issued by a bank against 
shares of stock deposited with it, are not 
negotiable instruments. Therefore, persons 
to whom the holder of the receipts had 
assigned certain of the shares, the trans- 
fer not having been accepted by the bank, 
had no rights as against an attaching 
creditor of the holder. Hearne v. Gillette, 
La., 91 So. Rep. 634. 39 B. L. J. 633. 


Absence of revenue stamps. 

The omission to place revenue stamps 
upon a note or other instrument does ‘not 
destroy the negotiability of the instru- 
ment. Richardson v. Cheshire, Iowa, 188 
N. W. Rep. 146. 39 B. L. J. 444. 

The failure to affix revenue stamps to a 
note has no effect upon its negotiability. 
Farmers Savings Bank v. Neel, Ia., 187 
N. W. Rep. 555. 39 B. L. J. 454. 


§630. Stipulations destroying negotia- 
bility. 

A note, containing a clause requiring 
the maker to deposit additional security 
in the event of a depreciation in the 
value of the collateral originally given, 
is non-negotiable. Hibernia Bank & Trust 
Company v. Dresser, 132 La. 532. 61 So. 
Rep. 561; Lincoln National Bank v. Perry, 
66 Fed. Rep. 887; Commercial National 
Bank v. Consumers Brewing Company, 
16 App. D. C. 186. 39 B. L. J. 316-318. 

A note is rendered non-negotiable by 
the following clause: “Which said se- 
curity, or any part thereof, we hereby give 
to said bank, or its president or cashier, 
authority to sell, on the maturity of this 
note, or at any time thereafter, or before, 
in the event of said security depreciating 
in value,” etc. Continental National Bank 
v. Wells, 73 Wisc. 332, 41 N. W. Rep. 409. 
39 B. L. J. 317, 

A note is rendered non-negotiable by 
the following clause: “If in the judgment 
of the holder of this note, said collateral 
depreciates in value the undersigned 
agrees to deliver when demanded addi- 
tional security to the satisfaction of said 
holder; otherwise this note should mature 
at once. Any assignment or transfer of 
this note or other obligation herein pro- 
vided for shall carry with it said collateral 
securities and all rights under this agree- 
ment.” Holliday State Bank v. Hoffman, 
85 Kans. 71, 116 Pac. Rep. 239. 39 B. L. 
J. 314. 

A certificate of indebtedness, issued by 
a corporation, is made non-negotiable by 
the following provision: “Said National 
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Salt Company (maker) has agreed that 
no contract for the purchase of exhaust 
steam. entered into by the United Salt 
Company prior to October 1, 1899, and 
that no improvements erected or to be 
erected by the United Salt Company for 
utilizing said steam in the manufacture of 
salt shall be mortgaged, encumbered or in 
any manner disposed of until this obliga- 
tion is paid or discharged and that until 
such time no money borrowed or advanced 
by the National Salt Company for extend- 
ing, improving or operating any property 
of the United Salt Company shall be made 
a charge upon or lien against the property 
or assets of the United Salt Company, 
etc.” Strickland v. National Salt Com- 
pany, 79 N. J. Eq. 182, 81 Atl. Rep. 828. 
39 B. L. J. 318. 


§631. Stipulations not affecting negotia- 
bility. 


A note is negotiable although it con- 
tains the following clause: “The above 
collateral has a market value of $5,500; 
if in the judgment of the holder of this 
note, said collateral depreciates in value, 
the undersigned agrees to deliver when 
demanded, additional security to the 
satisfaction of said holder; otherwise this 
note shall mature at once.” Kennedy v. 


Broderick, 216 Fed. Rep. 137. 39 B. L. J. 
314, ‘ 


A note is negotiable although it con- 
tains the following clause: “It is further 
agreed by the undersigned that, in case 
of depreciation in the market value of the 
securities herewith or hereafter pledged 
to secure this note, the undersigned will 
deposit and pledge with said bank such 
additional security as it may from time 
to time require, and, in default of such 
deposit and pledge for three days after 
notice to make the same shall have been 
given to, or left at the place of business 
of the undersigned, this note, at the option 
of the bank, shall become due and pay- 
able.” Finley v. Smith, 165 Ky. 445, 177 
S. W. Rep. 262. 39 B. L. J. 313. 

A note is not rendered non-negotiable 
by the fact that it recites on its face that 
it is secured by a trust deed. Zollman v. 
Jackson Savings Bank, 238 Ill. 290, 87 N. 
E. Rep. 297. 39 B. L. J. 311. 

The mere fact that a promissory note 
makes reference to the collateral by which 
it is secured does not affect its negotia- 
bility. Farmers & Merchants Bank v. 
Davies, La., 80 So. Rep. 713; Biegler v. 
Merchants Loan & Trust Company, 62 
Ill. App. 560; First National Bank v. 
Mineral Farm Company, 17 Colo. App. 
452, 68 Pac. Rep. 981. 39 B. L. J. 310-811. 


§632. Provision authorizing sale of col- 
lateral. 


A note containing the following pro- 
vision is negotiable: “Having de- 
posited herewith a like amount of Crowell 
Company mortgage bonds as collateral 
security, which we authorize the holder of 
this note upon the non-performance of 
this promise at maturity, to sell either at 
the brokers’ board, or at public or private 
sale, without demanding payment of this 
note or the debt due thereon, and without 
further notice,” etc. Valley National 
Bank v. Crowell, 148 Pa. 294, 23 Atl. Rep. 
1068. 39 B. L. J. 312. 

A note containing the following clause 
is negotiable: “Having deposited with the 
holder as collateral security, with author- 
ity to sell the same at the brokers’ board 
or at public or private sale at his option, 
on non-performance of this promise, and 
without notice,” etc. Towne v. Rice, 122 
Mass. 67. 39 B. L. J. 312. 


§643. Instrument must be certain as to 
amount. 


A note is not rendered non-negotiable 
by a clause providing: “If interest be not 
paid semi-annually to become the same 
as principal and bear the same rate of 
interest.” Brown v. Vossen, 112 Mo. App. 
676, 87 S. W. Rep. 577. 39 B. L. J. 222. 

A note is negotiable although it pro- 
vides for the payment of interest monthly. 
Bank v. Bewing Company, 16 App. D. C. 
186. 39 B. L. J. 275. 

A note is held negotiable althought it 
provides that unpaid interest should bear 
interest. Cherry v. Sprague, 187 Mass. 
113, 72,N. E. Rep. 456; Brown v. Vossen, 
112 Mo. App. 676, 87 S. W. Rep. 577; 
Barker v. Sartori, 66 Wash. 260, 119 Pac. 
Rep. 611; Fox v. Crane, Cal., 185 Pac. Rep. 
415. 39 B. L. J. 276-277. 


§644. Provision for increased interest 
after default. 

A note is negotiable though it provides 
“if interest be not paid semi-annually to 
become as principal and bear the same 
rate of interest.” Brown v. Vossen, 112 
Mo. App. 676, 87 S. W. Rep. 577. 39 B. L. J. 
295. 

An instrument providing for interest at 
a certain rate until maturity and at a 
higher rate, either from maturity or from 
the date of the note, if payment is not 
made at maturity, is negotiable. Citizens 
Savings Bank v. Landis, 37 Okla., 530, 132 
Pac. Rep. 1101; Union National Bank v. 
Mayfield, Okla., 174 Pac. Rep. 1034; Sharpe 
v. Schoenberger, S. D., 184 N. W. Rep. 209; 
Clark v. Skeen, 61 Kans. 526, 60 Pac. Rep. 
327. 39 B. L. J. 279-280. 
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A note providing for interest from the 
date of the instrument, in case payment 
is not made at maturity is negotiable. 
Parker v. Plymell, 23 Kans. 402; Hope v. 
Barker, 112 Mo. 338; Security Trust & 
Savings Bank v. Gleichmann, 50 Okla. 
441, 150 Pac. Rep. 908. 39 B. L. J. 279. 

. A note, payable two years after date, 
carrying 10 per cent. interest and pro- 
viding “If this note is paid within one 
year no interest to be paid,” is not 


negotiable. Lamb v. Story, 45 Mich. 488, 
39 B. L. J. 277. 
A note “with interest at the rate of 


2 per cent. per month after due” is negoti- 
able. Towne v. Rice, 122 Mass. 67. 39 
B. L. J. 277. 

A note for $1,000, with 9 per cent. 
interest per annum from date until paid, 
was held to be negotiable notwithstanding 
the following clause: “Interest to be 
paid semi-annually, and if not so paid, to 
bear interest after delinquency until paid 
at the rate of nine per cent. per annum.” 
Barker v. Sartori, 66 Wash. 260, 119 Pac. 
Rep. 611. 39 B. L. J. 295. 

A note providing for the payment of 
interest from date, if not paid at maturity, 
is negotiable. Kirkwood v. First National 
Bank, 40 Nebr. 484; Security Trust and 
Savings Bank v. Gleichman, Okla., 150 
Pac. 908; Hope v. Barker, 112 Mo. 338, 20 
S. W. Rep. 567. A decision holding the 
contrary is Randolph v. Hudson, 120 
Okla. 516, 74 Pac. Rep. 946. 39 B. L. J. 146. 


§649. Certainty as to payee. 

An instrument payable to the trustees 
of a certain church (Noxon v. Smith, 127 
Mass. 485) or to the manager of a par- 
ticular bank (Robertson v. Sheward, 1 
M. & G., Eng., 511), or to the administra- 
tor of a certain estate (Adams v. King, 
16 Ill. 169) is negotiable and valid. 39 
B. L. J. 141. 


§657. Provisions for extension of time. 

A note provided that the makers and 
indorsers “severally agree to all exten- 
sions and partial payments before or after 
maturity without prejudice to the holder.” 
It was held that the note was negotiable. 
National Bank of Commerce v. Kenney, 98 
Tex. 293, 83 S. W. Rep. 368. 39 B. L. J. 
152. 


§658. Notes confessing judgment. 


A promissory note contained the fol- 
lowing provision: “It is hereby further 


agreed that at any time judgment con- 
fessed shall be entered in a proper court 
against the maker or makers, and indorser 
or indorsers thereof, if any, for such sum 
as may be due thereon, and costs, and 10 
per cent. additional to said sum as a 
fee.” 


It was held that this provision did 
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not authorize a confession of judgment 
before maturity. The note was, therefore, 


negotiable. Edelen v. First National 
Bank, Md., 115 Atl. Rep. 602. 39 B. L. J. 
206. 


NOTICE OF DISHONOR. 
§702. Irregular indorser. 


Two persons signed a promissory note 
on its face as makers and two others 
placed their signatures on the back of the 
note, before its delivery to the payee, 
the plaintiff. In an action by the payee 
against the latter two, it was held that 
their liability was that of indorsers and 
not joint makers (as was the case before 
the adoption of the Negotiable Instruments 
Law). The failure of the payee to present 
the note for payment to the makers and 
give notice of dishonor to the two parties 
who signed on the back, therefore, dis- 
charged the latter from liability. Ingalls 
v. Marston, Me., 116 Atl. Rep. 216. 39 B. 
L. J. 560. 


§703. Accommodation indorser. 


An accommodation indorser is entitled 
to notice of dishonor. Nolan v. Brown, 
La., 93 So. Rep. 113. 39 B. L. J. 849. 


§749. Waiver of notice. 


The indorser of a note, prior to ma- 
turity, knowing that the maker of the note 
would not be able to pay it at maturity, 
agreed to pay the note if the payee would 
allow it to run until after maturity. It 
was held that this promise to pay waived 
presentment and notice of dishonor. 
Orthwein v. Nolker, Mo., 234 S. W. Rep. 
787. 39 B. L. J. 180, 


OFFICERS OF BANKS. 
Cashier’s salary. 


The salary of a cashier stops when the 
bank goes into liquidation and the cashier, 
in the absense of contract, is not entitled 
to compensation for assistance rendered 
by him to the liquidating agent. Nebraska 
National Bank v. Union Stockyards Na- 
tional Bank, Nebr., 187 N. W. Rep. 883. 
39 B. L. J. 380. 


§755. Authority of president. 


The plaintiff bank sued the defendant 
on a note for $2,700, made by the defend- 
ant and payable to the bank. The de- 
fendant alleged that he had performed 
certain services for the bank and for its 
president and that in paying him the 
amount due, $2,700, the president had the 
defendant sign the note in question. The 
defendant further alleged that the presi- 
dent agreed that the defendant would 
not be held liable on the note and that the 
president himself would pay it. In pur- 
suance of this arrangement, the president 
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gave the defendant his note in a like 
amount. It was held that this constituted 
no defense. The president had no author- 
ity, by virtue of his official position, to 
make such an agreement, and to allow 
the defendant to introduce testimony as to 
the agreement would have the effect of 
allowing a written contract to be varied 
by verbal testimony. Security Savings 
Bank v. Rhodes, Nebr., 185 N. W. Rep. 
421. 39 B. L. J. 90. 


§766. Authority of cashier. 


A cashier has no authority to receive 
property in payment of a note held by 
the bank. And his doing so does not de- 
prive the bank of the right to enforce the 
note. Peoples Bank of De Soto v. Pres- 
nell, Mo., 236 S. W. Rep. 401. 39 B. L. 
J. 272. 


OVERDRAFTS. 
§818. Overdraft check deposited in drawee 
bank. 


Where a bank gives a depositor credit 
for a check drawn by another depositor, 
the bank is liable to the one depositing 
the check, even though it subsequently 
discovers that the check is drawn against 
insufficient funds. First National Bank v. 
Mammoth Blue Gem Coal Company, Ky., 
240 S. W. Rep. 78. 39 B. L. J. 543. 


§820. Rights of bank where account over- 
drawn. 


In an action by a bank against its 
depositor to recover the amount of the 
depositor’s overdraft, it was held that it 
was proper to admit evidence showing that 
a certain deposit, appearing in the de- 
fendant’s account, had been credited to 
the account by mistake. Bank of Benson 
v. Swanson, Nebr., 187 N. W. Rep. 88. 
39 B. L. J. 364. 


A bank may recover from its depositor 
the amount of its overdraft. Bank of 
Proctorville v. West, N. C., 114 S. W. 
Rep. 178. 39 B. L. J. 837. 


§831. Personal liability of officer of bank. 


A cashier, for 18 years, had allowed 
overdrafts and “cash items” with the 
knowledge and consent of .the board of 
directors. At the time of the bank’s 
failure, the overdrafts and cash items 
amounted to more than $7,000. It was 
held that the cashier and his surety were 
liable for $1,861.62, the amount of over- 
drafts between the time of the last meet- 
ing of the board, at which existing over- 
drafts had been approved, and the day of 
the failure. Bank of Jeanerette v. 
Druilhet, La., 89 S. Rep. 674. 39 B. L. J. 1. 
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§832. Criminal liability. 

The Georgia statute making it a crime 
to overdraw a bank account or to utter or 
deliver an instrument overdrawing’ an 
account or credit does not violate the pro- 
vision of the Federal Constitution pro- 
hibiting imprisonment for debt. Hollis v. 
State, Ga., 109 S. E. Rep. 783. 39 B. L. J. 


129. 
PARTNERSHIP. 

§837. Liability of firm or partner. 

Where, on a dissolution of a partner- 
ship, the retiring partner authorizes the 
continuing partners to use his name, a 
bank which, having knowledge of such 
authority, advances money on notes signed 
in the name of the partnership, may en- 
force such notes against the retiring 
partner. Farmers State Bank v. Forsgren, 
Minn., 184 N. W. Rep. 966. 39 B. L. J. 42. 


PATENTS. 
Check book patent. 

The Smith patent for a check book, 
the essential feature of which is a flexible 
web hinge, which so unites the book with 
the cover that the latter can be thrown 
back without affecting the position of the 
stubs, and which permits them to remain 
flat as when the book is closed, is invalid. 
International Flatstub Check Book Com- 
pany v. Young, 278 Fed. Rep. 835. 39 B. 


L. J. 574. 
PAYMENT. 
§866. Payment of checks. 

The plaintiff deposited $2,000 in the de- 
fendant bank in the name of a corpora- 
tion, to be subsequently organized. An 
agreement was entered into with the bank 
that the money was to be paid out only 
on checks signed by an officer of the cor- 
poration and countersigned by another 
officer, who also acted as the plaintiff's 
attorney in the transaction. The corpora- 
tion was never organized. The bank paid 
out the money on checks, which had been 
signed by the designated officer, but not 
countersigned by the attorney, as re- 
quired by the terms of the agreement. 
It was held that the bank was liable to 
the plaintiff. Hambruger v. Bank of 
Detroit, Mich., 187 N. W. Rep. 535. 39 
B. L. J. 624. 

A husband and wife having agreed to a 
separation, the wife delivered to the de- 
fendant bank a draft for $1,500 and at 
her request the bank paid her $200 in 
cash, placed $600 to the husband's credit, 
subject to his check, and $700 to the credit 
of the wife, to be withdrawn only on pres- 
entation of the passbook. Later, without 
authorization from the wife, the bank paid 
the $700 deposit to the husband on checks 
signed by him. It was held that the bank 
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was liable to the wife for this amount. 
Its liability was not lessened by a Texas 
statute, in force at the time, giving a 
husband the right to the sole management 
of the separate estate of his wife. Wag- 
goner Bank & Trust Co. v. Warren, Tex., 
234 S. W. Rep. 387. 39 B. L. J. 58. 


§881. Checks signed by agent. 


The plaintiff had one Weaver deposit 
money for her in the defendant bank. 
When he made the deposit, the bank de- 
livered to him a pass-book in the plain- 
tiff’s name. Acting without authority, 
Weaver arranged with the teller of the 
bank that he should be permitted to draw 
against the deposit by signing checks in 
the plaintiffs name. He subsequently 
drew out the money. It was held that the 
bank was liable to the plaintiff. The 
agent’s authority to deposit did not con- 
stitute authority to draw against the 
deposit and the checks drawn by Weaver 
were, therefore, paid by the bank without 
authority. Goodloe v. Fidelity Bank, N 
C., 11 S. E. Rep. 516. 39 B. L. J. 484. 


Certified check conditionally indorsed. 


The plaintiff firm drew a check for 
$5,000, payable to its own order, on the 
defendant bank. The plaintiff had the 
check certified and then indorsed it “Pay 
to Gilliam County School District, No. 25, 
in accordance with our bid for legal bonds, 
when approved by attorney and attached 
hereto.” The check, so indorsed, was de- 
livered to the school district, by which it 
was collected in due course. The plaintiff, 
claiming that the bank, in view of the 
conditional indorsement, should not have 
Paid the check, brought suit against the 
bank. It was held that the bank was 
not liable. It was protected by the Ne- 
gotiable Instruments Law (§7831, Olson’s 
Oregon Laws). which provides that where 
an indorsement is conditional, a party 
required to pay may disregard the condi- 
tion, etc. Keeler Bros. v. School Dist., 
276 Fed. Rep. 755. 39 B. L. J. 166. 


§884. Bank’s liability for refusing de- 
positor’s check. 


The plaintiff alleged that, being about 
to take a trip, he delivered five promis- 
sory notes for $1,000 each to the defend- 
ant bank. The defendant bank agreed to 
honor checks drawn by the plaintiff, using 
the notes one by one as the account 
needed to be replenished. A check, which 
the plaintiff subsequently drew, was dis- 
honored although all of the notes had 
not been used. It was held that the 
complaint stated a good cause of action 
against the bank. Westesen v. Olathe 
State Bank, Colo., 204 Pac. Rep. 329. 39 
B. L. J. 465. 
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The cashier of a savings bank received 
a deposit for a national bank, using the 
same banking rooms. By mistake, the 
deposit was credited to the depositor’s 
savings account instead of his national 
bank account. As a result, checks sub- 
sequently drawn against the national 
bank account were refused for insufficient 
funds. It was held that the national bank 
was liable in damages. Williamson v. 
First National Bank, Miss., 90 So. Rep. 
115. 39 B. L. J. 187. 

The defendant bank, through a mistake, 
failed to credit to the plaintiff's account 
a deposit of $100, made by him. Asa re- 
sult, certain checks drawn by the plaintiff 
were dishonored because of insufficient 
funds. It was held that the fact that the 
depositor had refused, after the dishonor 
of the checks, to assist in correcting the 
error, was not a defense and could be 
considered only in mitigation of damages. 
Berea Bank & Trust Company v. Mokwa, 
Ky., 239 S. W. Rep. 1044. 39 B. L. J. 548. 


§888. Liability where drawer or payee 
arrested. 


The plaintiff drew a check on the de- 
fendant bank, which the defendant wrong- 
fully refused to honor. The payees again 
presented the check and told the bank 
that if it were not paid they would cause 
the arrest of the plaintiff. Payment was 
refused and the plaintiff was arrested. 
In an action by the plaintiff against the 
bank it is held that the bank was not li- 
able to the plaintiff for damages because 
of the arrest. The arrest was caused by 
“an independent human agency acting 
with an independent mind.” Bearden v. 
Bank of Italy, Cal., 207 Pac. Rep. 270. 39 
B. L. J. 622, 


§890. Amount of damages recoverable. 


The failure of a bank to pay checks of 
a depositor, engaged in a mercantile busi- 
ness and having sufficient money on de- 
posit to pay the checks, entitles the de- 
positor to recover substantial damages, 
without proof that actual damage has 
been sustained. Browning v. Bank of 
Vernal, Utah, 207 Pac. Rep. 463. 39 B. 
L. J. 606, 


§893. Agreement to honor checks. 


Where a bank agrees with a depositor 
to honor a certain check to be drawn by 
him out of the proceeds of a draft de- 
posited by him, it cannot refuse to pay 
the check when it is presented by the 
payee. The fact that the bank paid out 
the proceeds of the draft on checks pre- 
viously issued by the depositor is no de- 
fense against an action by the holder of 
the check in question. Morton v. Woolery, 
N. D., 189 N. W. Rep. 232. 39 B. L. J. 718. 
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PLEDGE AND COLLATERAL. 
§906. Pledge and collateral in general. 


The holder of a certificate representing 
20 shares of national bank stock delivered 
it to a bank as collateral for an existing 
indebtedness. Later a renewal note was 
given, in which the certificate was men- 
tioned as collateral. At this time the bank 
knew that the certificate had been de- 
livered to the holder by his father ag a 
gift, that the father was insolvent, and 
that the transfer was a fraud upon his 
creditors. It was held that the bank had 
not acquired title to the stock as against 
the trustee in bankruptcy of the father. 
Commercial National Bank v. Shriver, 275 
Fed. Rep. 12. 39 B. L. J. 103. 


Where a bank agrees to insure cotton 
pledged with it for a loan, it is liable 
for its failure to do so in the event of 
loss by fire. Peoples Bank of Waldo v. 
Mendenhall, Ark., 243 S. W. Rep. 805. 39 
B. L. J. 863. 


§908. Debts secured. 


A promissory note provided that the 
collateral “may, after the payment of this 
note, be applied as herein provided to the 
payment of any other obligation or in- 
debtedness due by the maker hereof to 
said bank or the holder of this note.” 
The note was paid at maturity. It was 
held that the collateral could not be ap- 
plied to another debt owing to the bank 
by the maker. Under the provision of the 
note, this could only be done after the 
collateral had first been applied to the 
note which it secured, in which event the 
surplus might be applied to other debts. 
Garrett v. Bank of Chelsea, Mo., 241 S. 
W. Rep. 87. 39 B. L. J. 617. 


REAL PROPERTY. 


Bank liable for damage to real property. 


The defendant bank had a chattel mort- 
gage on automobiles located on the ground 
floor of the plaintiff’s building. The bank 
took possession of the automobiles under 
its mortgage and also took possession of 
the ground floor of the plaintiff's building, 
without the plaintiff's knowledge or con- 
sent. During very cold weather, the fires 
in the boiler were allowed to go out, caus- 
ing the water in the boiler to freeze and 
ruining the boiler. It was held that the 
bank was liable for $1,125, the amount re- 
quired to replace the boiler. Koyen v. 
Citizens’ National Bank, Nebr., 185 N. W. 
Rep. 413. 39 B. L. J. 185. 
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RENEWALS. 
See Trade Acceptances. 
Renewals. 


Payment of interest in advance con- 
stitutes a sufficient consideration to sup- 
port an agreement to extend the time of 
payment. Mechanicsburg Bank v. Graham, 
246 Pa., 256, 92 Atl. Rep. 198. 39 B. L. J. 600. 

The payment of interest already due is 
merely the payment of money, which the 
maker is obligated by his contract to pay 
and is not a sufficient consideration to 
support an agreement to extend the time 
of payment. Ferris v. Johnson, 136 Mich. 
227, 98 N. W. Rep. 1014. 39 B. L. J. 600. 

Where the makers of a note for the final 
payment for the construction of a build- 
ing executed a renewal note, knowing 
that there had been a breach of the con- 
tract, they were estopped to set up such 
matter as a defense in an action on the 
renewal note. Stewart v. Simon, 111 Ark. 
358, 163 S. W. Rep. 1135. 39 B. L. J. 297. 


ROBBERY. 
Prosecution for robbery. 


In prosecution for robbing a bank, the 
fact that the bank is a corporation may 
be established by the testimony of the 
bank's vice-president. The fact that the 
bank is referred to in the indictment as 
“Cicero State Bank,” and is referred to in 
the evidence as “Bank of Cicero” is im- 
material and cannot be taken advantage 
of upon appeal. People v. Kozel, IIL, 135 
N. E. Rep. 208. 39 B. L. J. 463. 


SAVINGS BANKS. 
§987. Production of pass book. 


In an action by the receiver of the prop- 
erty of a judgment debtor to recover a 
savings deposit standing in his name it 
was held that, where it is shown that a 
diligent search has been made and that 
the pass book cannot be located, the bank 
may be compelled to pay the deposit 
without the production of the pass book, 
notwithstanding the provision of the New 
York Banking Law to the effect that no 
savings bank shall pay a deposit until 
the pass book has been presented, nor a 
by-law of the bank to the same effect. 
Dunn v. Seamen's Bank for Savings, 194 
N. Y. Supp. 416. 39 B. L. J. 659. 

§988. Right of savings bank to require 
indemnity. 

In the absence of a by-law, making the 
furnishing of a bond a prerequisite to 
the payment of a deposit, where the pass 
book has been lost or cannot be produced, 
the bank cannot insist upon such bond. 
Dunn v. Seamen's Bank for Savings, 194 
N. Y. Supp. 416. 39 B. L. J. 659. 


SIGNATURE. 


Place of signature. 


A note reading “I, Cecelia W. Donohoe, 
after date, August 30th, promise to pay 
to the order of,” etc., was held a valid 
promissory note, although the signature 
of the maker did not appear at the end 
of the note, it appearing that the maker’s 
name in the body of the note was in her 
own handwriting. There is no law re- 
quiring a note to be signed at the end 
thereof, as in the case of a will. In re 
Donohoe’s Estate, Pa., 115 Atl. Rep. 878. 
39 B. L. J. 406. 


STATUTE OF LIMITATIONS. 


Claim Barred. 


In an action by the receiver of a na- 
tional bank in Rhode Island against for- 
mer directors of the bank, to recover for 
losses sustained by the bank as a result 
of payment of dividends out of capital 
and improper loans and investments, it 
appeared that the directors had left office 
more than six years prior to the com- 
mencement of the action. It was held that 
the action was barred by the Rhode Island 
statute of limitations. Curtis v. Connly, 
42 Sup. Ct. Rep. 100. 39 B. L. J. 197. 


§1003. Action on note. 


The defendant indorsed a note several 
months after the delivery of the note by 
the maker to the payee. The holder of 
the note brought action against the in- 
dorser. This action was commenced more 
than six years after the date of the note, 
but less than six years after the date of 
the indorsement. It was held that the 
action was not barred by the six years 
statute of limitations. The indorsement 
constituted a new contract and the statu- 
tory period did not begin to run until after 
the date of the indorsement. Colley v. Row- 
man, Colo., 203 Pac. Rep. 669. 39 B. L. J. 
244, 


§1014. Action for deposit. 


The time within which an action to re- 
cover a deposit must be brought, under 
the Texas statutes, is four years after 
the accrual of the action. Sam v. Ludtke, 
Tex., 203 S. W. Rep. 98. 39 B. L. J. 300. 

Where a bank paid a deposit of a coun- 
try depositor to an officer of the United 
States Army, on the order of the general 
commanding the department, the de- 
positor, having acquiesced in the action 
of the bank for nine years, could not 
afterwards sue for his deposit. Bennett 
v. Mechanics, etc., Bank, 34 La. Ann. 1650. 
39 B. L. J. 300. 
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Waiver of statute. 

A clause in a promissory note which 
indefinitely waives the benefit of the 
statute of limitations is void. First Na- 
tional Bank v. Mock, Colo., 203 Pac. Rep. 
273. 39 B. L. J. 168. 


STOCK AND STOCKHOLDERS. 
§1025. Stock subscriptions. 

The board of directors of a corporation 
has no authority to release a stock sub- 
scriber from his subscription contract, ex- 
cept where authorized by the stockholders. 
Thomas v. Wentworth Hotel Co., 16 Cal. 
App. 403, 116 Pac. Rep. 1041. 


STOPPING PAYMENT. 
§1061. Form of notice. 


A notice to a bank, directing it to stop 
payment of a trade acceptance, payable 
at the bank, is not binding on the bank 
where the notice does not give the date 
of the trade acceptance and incorrectly 
states its amount. A. Sidney Davidson 
Coal Co. v. National Park Bank, 194 N. 
Y. Supp. 220. 39 B. L. J. 472. 


§1067. Stopping payment of cashier's 


check. 


A cashier’s check, being merely a bill of 
exchange drawn by the bank on itself and 
accepted in advance, cannot be stopped 
by the payee after indorsement. Bob- 
brich v. Second National Bank, 162 N. Y. 
Supp. 147; Drinkall v. Movius State Bank, 
11 N. D. 10, 88 N. W. Rep. 724. 39 B. 


L. J. 444, 
SURETIES. 


§1082. Release of surety. 


Under the statutes of Arkansas, a surety 
on a note may serve a written notice on 
the holder, requiring him to commence 
suit against the principal debtor on the 
note within thirty days and, if such suit 
is not started within that time, the surety 
is released from liability. The defendant, 
surety on a note held by the plaintiff bank, 
wrote to the bank, stating “My advice 
would be for you to take legal steps to 
collect.” It was held that this notice 
was not in compliance with the statute, 
because it contained no requirement or 
demand, and that the failure of the bank 
to commence suit within thirty days did 
not release the surety. It was further 
held that an agreement between the 
president of the bank and the parties to 
the note, under which the party primarily 
liable assigned a claim to the bank and 
wherein it was agreed that the surety be 
released, was binding on the bank and 
discharged the surety, provided the presi- 
dent had authority to act for the bank. 
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Glenn v. Union Bank & Trust Company, 
Ark., 233 S. W. Rep. 789. 39 B. L. J. 26. 


TAXATION. 


Stock without par value. 


The New York statute, taxing non-par 
value stock, on the same basis as though 
such stock had a face value of $100 per 
share, is unconstitutional. People ex rel. 
Terminal & Town Taxi Corporation v. 
Walsh, N. Y. Journal, July 19, 1922. 39 
B. L. J. 533. 


§1101. State tax on national bank shares. 


The North Dakota tax rate on real and 
personal property, including shares of na- 
tional and state banks, is 35.3 mills per 
dollar. The tax rate on moneyed capital 
other than bank shares such as money 
loaned at interest and invested in interest- 
bearing securities, is 3 mills per dollar. 
It was held that this tax on national bank 
shares is discriminatory and invalid as 
to the excess above the 3 mill rate, under 
$5219 of the United States Revised Stat- 
utes, prohibiting taxation of national bank 
shares “at a greater rate than is assessed 
upon other moneyed capital in the hands 
of individual citizens.” The fact that state 
bank shares are taxed at the same rate 
as national bank shares was held imma- 
terial. Eddy v. First National Bank, 275 
Fed. Rep. 550. 39 B. L. J. 39. 


In ascertaining the value of national 
bank shares, for the purpose of state taxa- 
tion, a bank is not entitled to deduct from 
its assets United States securities, ex- 
empt from taxation under federal law. 
The fact that private bankers are en- 
titled to deduct such tax exempt securi- 
ties does not show a discrimination against 
national banks. Des Moines National 
Bank v. Fairweather, Iowa, 184 N. W. 
Rep. 314. 39 B. L. J. 52. 


A tax on national bank shares by the 
City of New York at a rate not greater 
than that assessed against other moneyed 
capital in the hands of individual citi- 
zens is valid. People ex rel. Hanover 
National Bank v. Goldfogle et al., N. Y. 
Law Journal, Feb. 11, 1922. 39 B. L. J. 
153. 


§1105. State banks. 


In making the assessment upon shares 
of bank stock in the hands of the stock- 
holders for purposes of taxation, under 
the laws of Nebraska, the assessor should 
not deduct from the total book value of 
the shares mortgage securities held by 
the bank, upon which the mortgagor has 
agreed to pay any tax which may be levied 
against the mortgage or the debt secured 


thereby. Creighton Nat. Bank v. Knox 
County, Neb., 188 N. W. Rep. 301. 39 B. 
L. J. 495. 


§1107. Inheritance tax—non-residents. 


Federal estate tax provisions and chart. 
39 B. L. J. 284-286, 


Inheritance tax statutory provisions in 
Arizona, Arkansas, California, Colorado, 
Connecticut, Delaware and Georgia. 39 
B. L. J. 286-292. 

Inheritance tax statutes of Idaho, Illi- 
nois, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Massachu- 
setts and Michigan. 39 B. L. J. 319-328. 


Inheritance tax laws in Arizona, Min- 
nesota, Mississippi, Missouri, Montana, 
Nebraska, Nevada, New Hampshire and 
New Jersey. 39 B. L. J. 432-443. 


Inheritance tax statutory regulations in 
New Mexico, New York, North Carolina, 
North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Caro- 
lina and South Dakota. 39 B. L. J. 507-518. 


Inheritance tax statutes in Tennessee, 
Texas, Utah, Vermont, Virginia, Washing- 
ton, West Virginia, Wisconsin and Wyo- 
ming. 39 B. L. J. 587-594. 


§1109. Income tax. 


Bequests to persons named as executors 
and trustees in a will “in lieu of all com- 
pensation or commissions to which they 
would otherwise be entitled,” are, in part, 
at least, compensation for personal serv- 
ices, and as such subject to the income 
tax. United States v. Vanderbilt, 275 Fed. 
Rep. 109. 39 B. L. J. 112. 


TRADE ACCEPTANCES. 


Holder in due Course, see §420. 
Stopping payment, see §1061. 


Negotiability. 


A trade acceptance, payable November 
1, or one payable December 1, the year 
being omitted, is uncertain as to time of 
payment and, therefore, non-negotiable. 
Such an instrument does not come within 
the rule that an instrument, in which no 
time of payment is expressed, is payable 
on demand. United Railway, Etc., Com- 
pany v. Siberian Commercial Company, 
Wash., 201 Pac. Rep. 21. 39 B. L. J. 17. 


The words “trade acceptance” appear- 
ing on the face of a draft and the further 
words “this obligation of the acceptor 
arises out of the purchase of goods from 
the drawer” do not affect the negotiable 
character of the instrument in which they 
appear. Ennis v. Coshocton National 
Bank, Ga., 108 S. E. Rep. 811. 39 B. L. J. 
234. 
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Renewal. 


The drawers of trade acceptances wrote 
to the acceptor as follows: “If for the 
reason you find it impossible to meet pay- 
ment on account of insufficient funds, we 
will agree to extend the dates of payment 
by renewing trade acceptances.” There- 
after the acceptances were in fact re- 
newed. In an action by the drawers it was 
held that, under the agreement, the ac- 
ceptor was entitled to one renewal only 
and that the plaintiffs were entitled to 
recover. Oetjen v. Robinsen-Roders Com- 
pany, N. J., 117 Atl. Rep. 629. 39 B. L. 
J. 792. 


Indorsement. 


The defendant purchased goods from a 
novelty company and executed three trade 
acceptances, in payment for the stock 
purchased, payable three months after 
date. The novelty company sold them 
to the plaintiff discount company at a dis- 
count of 10 per cent., indorsing them with 
a rubber stamp, but not adding the name 
of any officer of the novelty company. 
This omission was discovered after the 
discount company began suit and the sig- 
nature of the officer who sold the accep- 
tances was then added. It was held that 
this did not constitute fraud and did not 
interfere with the discount company’s 
right to recover on the acceptances. 
Metropolitan Discount Company v. Was- 
son, Mo., 235 S. W. Rep. 465. 39 B. L. J. 
171. 


Discount. 


The mere discount of a trade acceptance 
by a bank and the placing of the proceeds 
thereof to the credit of the drawer do 
not constitute the discounting bank a 
holder in due course, so as to protect the 
bank from defenses, good as between the 
acceptor of the instrument and the 
drawer. Sobel v. Engels, 188 N. Y. Supp. 
436. 39 B. L. J. 37. 


TRUSTEES. 


See Executors, Administrators and 
Trustees. 
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USURY. 
§1145. What constitutes usury. 

Under the statutes of Oklahoma one 
who charges or receives interest at a 
rate greater than 10 per cent. per annum 
is liable to the borrower for twice the 
amount of the interest. The transaction 
is none the less usurious because the 
amount taken or reserved is called a “bank 
discount.” Morris v. Purcell Bank & 
Trust Co., Okla., 204 Pac. Rep. 436. 39 
B. L. J. 410. 


§1160. Usury as a defense against holder 
in due course, 

A person, who holds a note securing 
another note, may enforce the collateral 
note, notwithstanding the fact that the 
secured note is tainted with usury. 
Weaver v. Henderson, Ala., 91 So. Rep. 313. 
39 B. LJ. 480. 


WAR SAVINGS STAMPS. 
Detaching stamps. 


To tear United States war savings 
stamps from the certificate to which they 
are attached and to have in one’s pos- 
session a torn certificate, to which stamps 
are attached, are violations of §§148 and 
151 of the United States Criminal Code. 
United States v. Sacks, 42 Sup. Ct. Rep. 
38. 39 BLL. J. 3. 


WILLS. 
Construction and validity of pro- 
visions. 

Amounts credited on savings bank 
accounts, though commonly called interest, 
are dividends and not interest. Where 
they are credited after the death of the 
depositor, they do not constitute part of 
his estate, but are payable as income to 
those to whom the testator bequeathed 
the income of his property by his will. 
In re Mercer et al., 192 N. Y. Supp. 317. 
39 B. L. J. 243. 

A direction in a will that a certain 
attorney be employed in settling the estate 
is not binding upon the executor. The 
reason is that the executor is responsible 
for the misconduct, negligence, or want 
of skill of the attorney. Highfield v. Bozio, 
Cal., 207 Pac. Rep. 242. 39 B. L. J. 665. 


§1179. 


